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PONELL, Special Trial Judge: These consolidated cases!?

were heard pursuant to the provisions of section 74632 of the

1

These cases were consolidated for purposes of trial,

bri efing, and opini on because they involve comobn questions of
fact and law arising fromthe alleged nmarital separation of
petitioners.

2

Unl ess ot herw se indicated, subsequent section references are

to the Internal Revenue Code in effect for the year in issue.
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I nternal Revenue Code in effect at the tine the petitions were
filed. The decisions to be entered are not revi ewabl e by any
ot her court, and this opinion should not be cited as authority.

Respondent determ ned a deficiency of $2,970 in the 1998
Federal inconme tax of petitioner Maria G Pelayo (Ms. Pelayo) at
docket No. 7282-01S and a deficiency of $1,987 in the 1998
Federal inconme tax of petitioner Jorge Pelayo (M. Pel ayo) at
docket No. 7283-01S. The issues are (1) whether either
petitioner is entitled to file an individual 1998 Federal incone
tax return using head of household filing status, and (2) whether
either petitioner is entitled to an earned incone credit.
Petitioners resided in Calexico, California, at the tine the
petitions were filed.

Backgr ound

The facts may be sunmmarized as follows. Throughout 1998,
petitioners were legally married. |In May of that year,
petitioners allegedly separated. Petitioners did not enter into
a formal separation agreenent. Ms. Pelayo and petitioners’ two
youngest mnor children, Jorge (born 1987) and Jacqueline (born
1984), remained at a residence at 947 Fifth Street, Cal exi co,
California (Fifth Street residence).

For approximately 2 to 3 weeks after the separation, M.

Pel ayo lived at his sister’s residence in Calexico. M. Pelayo

then noved to a notel in Los Banos, California, where he
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tenporarily worked as an agricultural |aborer. M. Pelayo’s

enpl oyer, The G owers Co., Inc. (Gowers), paid all the expenses
he incurred at the notel. M. Pelayo resided at the notel until
July or August of 1998, when he returned to his sister’s
residence. M. Pelayo resided with his sister until Decenber of
1998. He then rented a honme on Second Street in Cal exico (Second
Street residence). Petitioners reunited in January of 1999, and
M's. Pelayo, Jorge, and Jaqueline noved into the Second Street
resi dence.

Petitioners’ ol dest daughter, Maria (born Septenber 1980),
stayed with M. Pelayo from May or June of 1998 until Septenber
of that year when she returned to high school in Calexico. At
| east during part of this tinme she was al so working for G owers.
Maria resided wwth Ms. Pelayo at the Fifth Street residence for
the first 5 or 6 nonths of 1998 and the last 3 nonths of 1998.

Wiile M. Pelayo was working in Los Banos, he gave Ms.

Pel ayo approxi mately $70-80 weekly for her househol d expenses.
Additionally, M. Pelayo paid the $400 nonthly rent for the Fifth
Street residence.

M. and Ms. Pelayo filed separate 1998 Federal incone tax
returns, each claimng head of household filing status. Ms.

Pel ayo cl ai med dependency exenption deductions for Jorge and
Jacqueline. M. Pelayo clainmed a dependency exenption deduction

for Maria. Each petitioner clainmed an earned incone credit based



on the children.

In the notices of deficiency, respondent adjusted each
petitioner’s filing status to married filing separately. As a
result, respondent disallowed the earned incone credits clained
by petitioners.

Di scussi on

As relevant herein, a taxpayer qualifies for head of
househol d filing status if he or she is (1) not married at the
cl ose of the taxable year, and (2) maintains as his or her hone
“a household which constitutes for nore than one-half of such
t axabl e year the principal place of abode” of a son or daughter.
Sec. 2(b)(1)(A).°3

A married taxpayer qualifies as unmarried for head of
househol d filing purposes if (1) the taxpayer files a separate
tax return, (2) the household is, for nore than one-half of the
t axabl e year, the principal place of abode of the taxpayer’s
child for whomthe taxpayer would be entitled to claima
dependency exenption, (3) the taxpayer “furnishes over one-half
of the cost of maintaining such household during the taxable
year,” and (4) the taxpayer’s spouse is not a nenber of the

househol d during the last 6 nonths of the taxable year. Sec.

8 The anal ysis of sec. 2(b) can be addressed via the marital
status of petitioners under sec. 7703(b) or the requirenent to
mai ntai n a househol d under sec. 2(b). The result of either
analysis is the sane; however, the parties addressed the marital
status of petitioners at trial, and we do the sane here.



7703(b).

The costs of maintaining a household are the expenses
incurred for the mutual benefit of the occupants, such as
“property taxes, nortgage interest, rent, utility charges, upkeep
and repairs, property insurance, and food”. Sec. 1.7703-1(b)(4),
I ncone Tax Regs. Specifically, if a taxpayer does not own or pay
the rent for a house, he or she is not maintaining a househol d.

Keegan v. Commi ssioner, T.C. Meno. 1997-511.+4

Ms. Pelayo did not substantiate that she paid nore than
hal f of the costs of the Fifth Street residence.® Ms. Pelayo
submtted copies of utility bills she paid; M. Pelayo, however
paid the nonthly rent and advanced noney every week to her for
househol d expenses. Based on the evidence before us, we concl ude
that Ms. Pelayo did not provide nore than half of the cost of
mai nt ai ni ng the household. As a result, under section 7703(b)
Ms. Pelayo was married in 1998 and is not entitled to head of
househol d filing status. Respondent’s determ nation that Ms.

Pel ayo’ s proper filing status for 1998 is narried filing separate

4 In Keegan v. Comm ssioner, T.C Meno. 1997-511, this Court
consi dered the taxpayer’s qualification to file under the head of
househol d status. Section 2(b) provides that *“an individual

shal | be considered as maintaining a household only if over half
of the cost of maintaining the household during the taxable year
is furnished by such individual.” Due to the simlar |anguage in
secs. 2(b) and 7703(b)(2), we find this case applicable here.

5 Sec. 7491(a), concerning burden of proof, has no bearing on
t he underlying issue.



I S sustained.

Turning next to M. Pelayo, we find that, for purposes of
section 7703(b), he was married in 1998 because Maria resided
with himonly for approximately 4 nonths during 1998, and,
therefore, he did not maintain “as his honme a househol d which
constitutes for nore than one-half of the taxable year the
princi pal place of abode of a child” as required by section
7703(b)(1).°% See also sec. 2(b)(1)(A. M. Pelayo, therefore,
is not entitled to head of household filing status for 1998, and
respondent is sustained in determning that M. Pel ayo’ s proper
filing status is married filing separate.

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Section 32(d) provides that “In
the case of an individual who is married (wthin the nmeaning of
section 7703), this section shall apply only if a joint returnis
filed for the taxable year under section 6013.” W have
concl uded that petitioners were married in 1998, and no joint
return was filed for that year. As a result, petitioners are not
entitled to the clained earned inconme credits.

We recogni ze that petitioners may feel that they have been
caught in sonewhat of a “Catch 22" situation. But, this arises

fromtheir own structuring of their living arrangenents. Wile

6 We al so point out that it is highly questionable whether M.
Pel ayo mai ntai ned any househol d during 1998.



- 7 -
it is not totally clear, we suspect that this structuring was
pronpted by an attenpt to obtain greater earned incone credits by
a connived separation. This is the choice that petitioners made,
and it is the choice that they nust live with
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Decisions will be entered

for respondent.




