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MVEMORANDUM OPI NI ON

PONELL, Special Trial Judge: Respondent determ ned a

deficiency of $3,654 in petitioner’s 1997 Federal incone tax.

The issue is whether anmobunts received by petitioner from her
former husband’s mlitary retirenent pay are includable in
petitioner’s gross incone. Petitioner resided in Virginia Beach,

Virginia, at the tine the petition was fil ed.
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Backgr ound

This case was submitted fully stipulated under Rule 122.1
The facts may be summarized as follows.? Petitioner and her
former husband, Lewis M Pfister, Jr., were married on July 15,
1961. Petitioner and her former husband were divorced by a Final
Decree of Divorce, entered on April 1, 1986, by the Crcuit Court
of Fairfax County, Virginia. This decree has not been nodified
in any way since its entry.

Petitioner’s former husband retired fromthe United States
Air Force on January 31, 1982. At the tinme of the divorce, he
was receiving retirenment pay as a result of this service. The
di vorce decree incorporated a “Property And Support Settl enent
Agreenment” (hereinafter jointly referred to as the “decree”),
whi ch provi ded:

12. HUSBAND S M LITARY BENEFITS. It is the agreenent
of the parties that the wfe shall hereafter have al
benefits and privil eges bestowed upon her as a spouse of a
former menber of the United States Arned forces on active
duty, sane being pursuant to Unifornmed Services Forner
Spouses’ Protection Act, Public Law 97-252, said
entitlenents to include, by way of exanple, comm ssary, PX

and nedi cal benefit privileges as nore specifically set
forth in said Act.

1 Unless otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue, and Rule
references are to the Tax Court Rules of Practice and Procedure.

2 The facts are not in dispute and the issue is primarily
one of law. Sec. 7491, concerning burden of proof, has no
bearing on this issue.
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The parties further agree that effective with the
August 1984 paynent, the wife shall be owner of, and
receive, one-half of husband s disposable retired or
retainer pay, [i.e.], during the joint |lives of the parties,
t he husband and wi fe shall each receive one-half of
husband’ s di sposable retired or retainer pay, as defined in
t he above Act, accruing to himon a nonthly basis as a
result of his active duty service in the United States Arned
Forces. The wife shall also be nanmed pernmanent and
irrevocabl e beneficiary of husband’s Survivor’s Benefit Plan
in connection with said mlitary retirenent.

The parties agree that any decree of divorce hereafter
entered between themshall include therein all appropriate
| anguage necessary to effectuate the foregoing. The parties
further agree to execute any and all other docunentation
necessary to effectuate the intent and understandi ngs
expressed in this paragraph. [Enphasis added. ]
Pursuant to the provisions of the decree, petitioner
recei ved $13, 061 during 1997, representing her half of the
di sposable retirenent pay. Petitioner did not report this anmount
on her 1997 Federal income tax return.
Respondent determ ned that the $13, 061 was properly
i ncludable in petitioner’s gross inconme for 1997 as pension
i ncone under section 61(a)(11). Petitioner maintains that the
paynments represent a nontaxabl e division of property.

Di scussi on

In general, gross incone is defined by section 61 as
fol |l ows:
SEC. 61. GROSS | NCOVE DEFI NED
(a) General Definition.— Except as otherw se provided

* * * gross inconme neans all inconme from whatever source
derived, including * * *

* * * * * * *



(11) Pensions * * *,
Petitioner does not argue, nor would we agree, that mlitary
retirement pay is not a pension within the neaning of section

61(a)(11). Weir v. Conm ssioner, T.C Menp. 2001-184; see al so

Eati nger v. Comm ssioner, T.C. Mnob. 1990-310; sec. 1.61-11

| ncone Tax Regs. Additionally, we note: “It is axiomatic in
Federal tax law that inconme is taxable to the | egal owner of the

* * * property producing the income”. Mles Prod. Co. v.

Comm ssioner, T.C Meno. 1969-274, affd. 457 F.2d 1150 (5th Gr.

1972); see also Helvering v. difford, 309 U S. 331 (1940). The

pensi on paynments are gross incone to the party who owns the right
to those paynents pursuant to the division of property in a

divorce. See, e.g., Weir v. Conm ssioner, supra; Eatinger v.

Conmi ssi oner, supra; Lowe v. Commissioner, T.C Mno. 1981-350.

In McCarty v. MCarty, 453 U S. 210 (1981), the Suprene

Court held that State courts |acked the power to divide mlitary

retirenment benefits pursuant to divorce.® The Court found that

3 MCarty v. McCarty, 453 U.S. 210 (1981), dealt with the
State of California and its comunity property reginme. The issue
before the Court was whether the retiree’s mlitary retirenent
pay constituted property in which the retiree’s former spouse
could claiman interest. The case at hand deals with the | aws of
the Comonwealth of Virginia, a cormmon |law State, where there is
equi table division of the former husband’s mlitary retirenent
pay. This distinction is of no consequence to our decision in
this case as the McCarty case and the applicabl e Federal
statutes, infra, apply both to community property jurisdictions
and to common | aw jurisdictions such as Virgi nia whose | ans

(continued. . .)
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Congress, in enacting the mlitary retirenment systemthen in
pl ace, “designed to acconplish two major goals: to provide for
the retired service nenber, and to neet the personnel managenent
needs of the active mlitary forces.” 1d. at 232-233. The Court
hel d that “The community property division of retired pay has the
potential to frustrate each of these objectives.” 1d. at 233.
In noting that “in no area has the Court accorded Congress
greater deference than in the conduct and control of mlitary
affairs”, the Court invalidated the California |law at issue as
bei ng preenpted by Federal law. 1d. at 236.

I n response, Congress enacted the Unifornmed Services Forner
Spouses’ Protection Act (USFSPA), 10 U. S.C. sec. 1408 (2000). 1In
general, 10 U S.C section 1408(c)(1), provides, inter alia

a court may treat disposable retired or retainer pay payable

to a nenber * * * either as property solely of the nmenber or

as property of the nenber and his spouse in accordance with
the law of the jurisdiction of such court.

The provisions of the USFSPA were intended “to restore the
law to what it was when the courts were pernmtted to apply State
divorce laws to mlitary retired pay”. S. Rept. 97-502, at 5

(1982). The USFSPA did not create any right or entitlenent to

mlitary retired pay, nor did it either require or prohibit any

3(...continued)
relating to the equitable division of marital property vest a
spouse with interests anal ogous to those she woul d possess in a
community property State. See Mansell v. Mansell, 490 U S. 581,
584 n.2 (1989); S. Rept. 97-502, at 2, 3 (1982).
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division of retired pay by a State court. [d. at 4. Instead,
the USFSPA specifically allows State courts to treat mlitary

retired pay “either as the property solely of the nmenber or as
the property of the nenber and his spouse.” 1d. Further, 10

U S.C. section 1408(c)(2), provides:

Not wi t hst andi ng any other provision of law, this section
does not create any right, title, or interest which can be
sol d, assigned, transferred, or otherw se di sposed of

(i ncluding by inheritance) by a spouse or fornmer spouse.

The Senate report states that

nothing in section 1408 creates, gives, or permts to exist
any right, title, or interest which nmay be sold, assigned,
transferred, or otherw se disposed of by a spouse or forner
spouse. It is recognized that this limtation is contrary
to certain concepts of property |aws, especially the
concepts of community property laws. That is, it is

recogni zed that when a division of property is made pursuant
to a divorce proceeding in a State having community property
| aws, each spouse usually becones the sole owner of his or
her portion of the community property so that the spouse can
sell, assign, transfer, or otherw se dispose of that
property without limtation. These rights normally include
the right to transfer the property upon death by will or

t hrough intestate succession laws. * * * [S. Rept. 97-502,

supra at 16.]

The report further noted that Congress did not wish to give
the former spouse any greater rights in the mlitary retired pay
t han those possessed by the mlitary retiree. Since the mlitary
retiree is prohibited fromselling, assigning, transferring, or
ot herwi se disposing of his right to receive retired pay, it
follows that the forner spouse would also be so limted. 1d. W
find that 10 U. S.C. section 1408(c)(2) does not limt a court of

conpetent jurisdiction fromawardi ng an ownership interest to the
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spouse, as so restricted, if the court otherw se has that power.
In short, that section is an anti-alienation provision that
limts a nonnmenber spouse from di sposing of the interest. W
consider, therefore, whether the State court has the authority to
divide the mlitary pension between the nmenber and the spouse.

Va. Code Ann. section 20-107.3 (Mchie 1986), provides in
pertinent part as follows:

Sec. 20-107.3. Court may decree as to property of the
parties.--A.  Upon decreeing the dissolution of a marriage
* * * the court * * * shall determne the legal title as
between the parties, and the ownership * * * of all property
* * * of the parties * * *,

* * * * * * *

2. Marital property is * * *(ii) * * * Al property
i ncluding that portion of pensions, profit-sharing or
retirenment plans of whatever nature, acquired by either
spouse during the marriage * * *,

* * * * * * *

C. The court shall have no authority to order the
conveyance of * * * marital property not titled in the nanes
of both parties * * *. This subsection shall not be
construed to prevent the court fromdirecting paynment of a
percent age of pension, profit sharing or retirenment benefits
as aut horized under subsection G bel ow.

D. Based upon the equities and the rights and
interests of each party in the marital property, the court
may grant a nonetary award * * * to either party. The party
agai nst whom a nonetary award is nmade may satisfy the award
* * * py conveyance of property, subject to approval of the
court.

* * * * * * *

G The court may direct paynent of a percentage of
pension, profit-sharing or retirenment benefits, whether
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vested or nonvested, payable in a lunp sumor over a period
of time and only as such benefits are payable. * * *

H  Nothing in this section shall be construed to
prevent the affirmation, ratification and incorporation in a
decree of an agreenment between the parties pursuant to
sections 20-109 and 20-109. 1.
Va. Code Ann. section 20-109.1 (Mchie 1986), enpowers a court to
affirm ratify, or incorporate by reference into a final order

any valid agreenent by the parties. Aster v. Goss, 371 S. E 2d

833, 837-838 (va. . App. 1988); Parra v. Parra, 336 S.E. 2d 157,

163 (Va. Ct. App. 1985).

The decree in this case incorporated the agreenent of the
parties dividing the mlitary retirenent pay of petitioner’s
former husband. Fromthe | anguage of the agreenent, it is clear
that the parties intended petitioner to “be owner of, and
recei ve, one-half of husband’ s disposable retired or retainer
pay”. The court had the authority to enforce this agreenent, and
nothing in the USFSPA or Virginia |law prevents petitioner from
recei ving as separate property the right to one-half of her
former husband’s mlitary retired pay if the parties so agree.
See 10 U. S.C. sec. 1408; Va. Code Ann. secs. 20-107.3(H) and 20-

109.1 (Mchie 1986); Aster v. Gross, supra; Parra v. Parra,

supra. Indeed, the court nust incorporate such an agreenent in

t he decr ee. Parra v. Parra, supra.

The cases relied on by petitioner, Ganble v. Ganble, 421

S.E.2d 635 (vVa. C. App. 1992), Wllians v. WIllianms, 354 S E 2d
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64 (vVa. . App. 1987), and Sawer v. Sawyer, 335 S. E. 2d 277 (Va.

Ct. App. 1985), are not on point. These cases involve the
question whether a Virginia court can order an equitable division
of pension benefits w thout agreenent of the parties. Here, the
parties entered into an agreenent dividing the ownership interest
of the former husband’s mlitary retirenent benefit. Pursuant to
Va. Code Ann. sections 20-107.3(H) and 20-109.1, the State court
had the authority and discretion to affirm ratify, or

i ncorporate by reference into the final order this valid

agreenent by the parties. See Aster v. G o0ss, supra; Parra v.

Parra, supra; see also Myzley v. Conm ssioner, T.C. Mno. 2001-

125, affd. 22 Fed. Appx. 214 (4th Gr. 2001), cert. pending No.
01- 10303 (May 16, 2002).

Finally, petitioner’s argunment that section 1041 renders
recei pt of the pension paynents nontaxable is m sguided. Section
1041 deals with transfers of property between spouses or incident
to divorce. 1In general, it provides that (1) no gain or |oss
shal |l be recognized to the transferor on such a transfer and (2)
the transferee succeeds to the transferor’s basis. See Wir v

Comm ssioner, T.C Meno. 2001-184. Under Virginia |law, and prior

to divorce, the rights to the pension that accrued to
petitioner’s fornmer husband were solely his. |In accordance with
USFSPA and the State court’s decree incorporating the parties’

agreenent, however, petitioner received as her separate property,
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pursuant to an equitable division of the marital estate, a one-
half interest in the disposable mlitary retired pay of her
former husband. The acquisition of this property right by
petitioner may be a transfer of property subject to section 1041,
but, |ike her former husband, petitioner had no basis in this
property, and the distributions fromthe pension are includable
in petitioner’s gross incone.

Therefore, the paynents representing petitioner’s interest
in her former husband’s mlitary retirenent pay are gross inconme

to her. See, e.g., Weir v. Comm ssioner, supra; Eatinger v.

Conmi ssioner, T.C. Menp. 1990-310; Lowe v. Commi ssioner, T.C

Meno. 1981-350. Respondent’s position is sustained, and
petitioner must include in her gross inconme the anounts received
in 1997 as a division of her former husband’'s mlitary retirenent
pay.

To reflect the foregoing,

Deci sion will be entered

for respondent.




