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HAI NES, Judge: Respondent determ ned that petitioner is not
entitled to relief fromjoint and several incone tax liability
for 2003 wth respect to an early distribution from her ex-
husband’ s i ndividual retirenment account (IRA).! In Porter v.

Comm ssioner, 130 T.C 115, 117 (2008), we held that in

determ ni ng whether petitioner is entitled to relief under
section 6015(f), we conduct a trial de novo and we may consi der
evi dence introduced at trial which was not included in the
adm nistrative record. W then denied respondent’s notion in
l[imne seeking to limt petitioner’s right to introduce evidence
outside the adm nistrative record. The issues renmaining for
decision are: (1) Wether in determning petitioner’s
eligibility for relief under section 6015(f) we use a de novo
standard of review or review for abuse of discretion; and (2)
whet her petitioner is entitled to equitable relief under section
6015(f).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the exhibits attached thereto, and the
stipulation of settled issues are incorporated herein by this
reference. At the tinme she filed her petition, petitioner

resided in Maryl and.

1Unl ess ot herw se indicated, section references are to the
| nternal Revenue Code, as amended. Rule references are to the
Tax Court Rules of Practice and Procedure. Anounts are rounded
to the nearest doll ar.
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Petitioner holds a bachel or of science degree in business
adm nistration fromthe University of Maryland. In 1994 she
married John S. Porter. Together, they had two chil dren.
Sonetinme in 2002 petitioner was wongfully di scharged from her
job with the Federal CGovernnent. Before returning to Governnent
enpl oynent petitioner was enployed as a bus driver.

Petitioner was not aware of M. Porter’s finances during
2003. They nmmintai ned separate checking accounts and credit
cards. Petitioner did not review the nonthly bank statenents,
nor did she pick up the daily mail. M. Porter was responsible
for the hone nortgage and car insurance paynents. Petitioner was
responsi ble for paying all other honme expenses, including
groceries, which she paid for with her credit cards.

During 2003 petitioner received $24,285 in wages and
unenpl oynment conpensation. During 2003 M. Porter earned $12, 765
i n nonenpl oyee conpensation. He also received a $10, 700
distribution fromhis IRA.  Petitioner did not know of the
distribution at the tinme it was nade because M. Porter refused
to tell petitioner about his inconme for 2003.

Bef ore 2003 M. Porter was responsible for filing the
couple’s tax returns. He also prepared the couple’ s 2003 j oi nt
Form 1040, U.S. Individual Inconme Tax Return. The return
reported M. Porter’s IRA distribution and petitioner’s wages and
unenpl oynent conpensation. M. Porter’s nonenpl oyee conpensation
was not reported on the return. He gave the return to petitioner

to sign on April 15, 2004, the day it was due. Because M.
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Porter was pressuring her to sign the return quickly so he could
get it to the post office, petitioner reviewed the return in
haste, ensuring that her own incone was properly reported. Six
days after petitioner signed the return, on April 21, 2004, she
and M. Porter legally separated.?

On June 20, 2005, respondent issued petitioner and M.
Porter statutory notices of deficiency for 2003. Respondent
adjusted their 2003 inconme to include $12, 765 in nonenpl oyee
conpensation attributable to M. Porter. Respondent also
adjusted their 2003 inconme tax to include 10-percent additional
tax of $1,070 with respect to M. Porter’s IRA distribution
pursuant to section 72(t)(1). Neither petitioner nor M. Porter
petitioned this Court for redeterm nation of the deficiency.

I n subsequent years petitioner has conplied with all inconme
tax laws. After their separation petitioner discovered that M.
Porter had not filed their joint Federal income tax return for
2002. Petitioner pronptly filed her own return for 2002,
choosing married-filing-separately status.

On Decenber 1, 2005, petitioner filed a Form 8857, Request
for Innocent Spouse Relief. On June 14, 2006, respondent’s
Appeal s officer issued a final determ nation regarding
petitioner’s request for relief. The Appeals officer determ ned
t hat pursuant to section 6015(c) petitioner was entitled to
relief fromjoint and several liability with respect to the

$12, 765 in unreported nonenpl oyee conpensation. However,

2A judgnent of absolute divorce was entered on May 16, 2006.
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petitioner was denied relief under section 6015(b), (c), and (f)
fromthe 10-percent additional tax of $1,070 on M. Porter’s IRA
distribution. The Appeals officer determ ned that petitioner
knew or had reason to know the 10-percent additional tax was not
reported on the couple’s return. On January 31, 2007, as a
result of debt fromher marriage, petitioner filed for
bankr uptcy. 3

M. Porter did not intervene in this case, though he was
given the opportunity to do so under section 6015(e)(4). See Van

Arsdalen v. Conm ssioner, 123 T.C. 135, 143 (2004). Rather,

respondent called himas a witness at trial. He had not
previously participated in petitioner’s adm nistrative hearing.
OPI NI ON
Section 6015(f)

Petitioner contends that under section 6015(f) she qualifies
for relief fromjoint and several liability for the 10-percent
additional tax on M. Porter’s early distribution fromhis |IRA

When a husband and wife file a joint Federal incone tax return,

A final decree in petitioner’s bankruptcy case was issued
on May 8, 2007, lifting the automatic stay inposed pursuant to 11
US C sec. 362(a)(8). Trial was held on Mar. 27, 2007, before
the automatic stay was lifted. Respondent was not aware and the
Court was not otherw se notified of petitioner’s bankruptcy
petition. The parties subsequently filed a joint notion for
relief fromthe automatic stay, nunc pro tunc, with the U S
Bankruptcy Court for the District of Maryland. The bankruptcy
court granted the joint notion and ordered “that the automatic
stay be lifted in order that * * * [petitioner] may seek innocent
spouse relief fromthe United States Tax Court, nunc pro tunc;
and * * * that * * * [petitioner’s] innocent spouse Tax Court
proceedi ngs and any orders and opi nions issued therewith are not
void as violating the automatic stay.”
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they generally are jointly and severally liable for the tax due.

Sec. 6013(d)(3); Butler v. Conmm ssioner, 114 T.C 276, 282

(2000). However, a spouse may qualify for relief fromjoint and
several liability under section 6015(b), (c), or (f) if various
requirenents are nmet. The parties stipulated that petitioner
does not qualify for relief fromjoint and several liability on
the 10-percent additional tax under section 6015(b) or (c).

A taxpayer qualifies for relief under section 6015(f) if
relief is not available under section 6015(b) or (c) and, in the
light of the facts and circunstances, it is inequitable to hold
the taxpayer liable for the tax or deficiency. This Court has
jurisdiction to determ ne whether a taxpayer is entitled to
equitable relief under section 6015(f). Sec. 6015(e)(1)(A). Qur
determnation is made in a trial de novo. Porter v.

Conm ssioner, 130 T.C. at 117. Therefore, we may consider

evi dence introduced at trial which was not included in the
adm ni strative record. Both parties submtted evidence at trial
whi ch was not avail able to respondent’s Appeal s officer.

1. The Standard of Revi ew

We have generally reviewed the Conm ssioner’s denial of
relief under section 6015(f) for abuse of discretion.* See

Jonson v. Comm ssioner, 118 T.C 106, 125 (2002), affd. 353 F.3d

“To prevail under this standard of review, the taxpayer has
the burden of proving that the Comm ssioner’s determ nation was
arbitrary, capricious, or wthout sound basis in fact or |aw
Jonson v. Comm ssioner, 118 T.C 106, 113, 125 (2002), affd. 353
F.3d 1181 (10th Gr. 2003); Butler v. Comm ssioner, 114 T.C. 276,
291- 292 (2000).
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1181 (10th Cr. 2003); Butler v. Conm ssioner, supra; cf. Wener

v. Comm ssioner, T.C Meno. 2008-230 (abuse of discretion

standard not applied where notice of determnation did not recite
any analysis or factual determ nations to review). In their

concurring opinions in Porter v. Conm ssioner, supra at 142-146,

Judges CGoeke and Werry contended that our existing precedent
Wth respect to the standard of review in section 6015(f) cases
is no longer applicable in the |ight of the 2006 anendnents to
section 6015. Judge Wherry urged the Court to adopt a de novo
standard of review when the merits of this case would be
decided.® 1d. at 144.

Congress enacted section 6015 as part of the Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3201, 112 Stat. 734.%5 Section 6015(f) provides
that the Comm ssioner “may” grant relief under certain
ci rcunst ances, suggesting a grant of relief is discretionary. 1In
its original formsection 6015(e) granted us jurisdiction to
determ ne appropriate relief under section 6015(b) and (c) but
was silent as to our jurisdiction under section 6015(f). In

Butl er v. Commi ssioner, supra, we consi dered whet her we had

jurisdiction to review the Conm ssioner’s denial of equitable

5'n Porter v. Comm ssioner, 130 T.C. 115, 122 n.10 (2008),
we expressly reserved any determ nation regarding the appropriate
standard of review in sec. 6015(f) cases because our
determ nation of the proper scope of review was not dependent on
t he standard of review

6Sec. 6015 repl aced sec. 6013(e), which provided for a
spouse to be relieved fromjoint and several liability under
certain limted circunstances.
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relief under section 6015(f) or whether the granting of relief
was conmtted solely to agency discretion.
In the absence of any clear gui dance from Congress, we held
that we had jurisdiction to review the Conm ssioner’s
determ nations but should review for abuse of discretion because
of the discretionary |anguage in section 6015(f). Butler v.

Conmi ssi oner, supra; see Porter v. Conmn ssioner, supra at 143

(Goeke, J. concurring). Under the statutory framework provided
by Congress at the tinme, our adoption of an abuse of discretion

standard was appropriate. Porter v. Conm Sssioner, supra at 143

(Goeke, J. concurring).

Qur assertion of jurisdiction over cases brought under
section 6015(e) and (f) by individuals agai nst whom no defi ci ency
had been asserted was reversed by the U S. Courts of Appeals for

the Eighth Crcuit and for the NNnth Grcuit. See Bartnman v.

Conmm ssi oner, 446 F.3d 785, 787 (8th Cr. 2006), affg. in part

and vacating in part T.C Menp. 2004-93; Conm ssioner v. Ew ng,

439 F.3d 1009 (9th G r. 2006), revg. 118 T.C. 494 (2002) and

vacating 112 T.C. 32 (2004); see also Billings v. Conm ssioner,

127 T.C. 7 (2006). However, in 2006 Congress anmended section
6015(e) (1) to confirmour jurisdiction to determ ne the
appropriate relief avail able under section 6015(f). Tax Relief
and Health Care Act of 2006, Pub. L. 109-432, div. C, sec.
408(a), 120 Stat. 3061. G ven Congress’s confirmation of our
jurisdiction, reconsideration of the standard of review in

section 6015(f) cases is warranted.



-0-

Amended section 6015(e) (1) provides that “In the case of an
i ndi vi dual agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply, or in the case of an
i ndi vi dual who requests equitable relief under subsection (f)”,
the Court has jurisdiction “to determ ne the appropriate relief
avai l abl e to the individual under this section”. (Enphasis
added.) The use of the word “determ ne” suggests that Congress
intended us to use a de novo standard of review as well as scope
of review. In other instances where the word “determ ne” or
“redetermne” is used, as in sections 6213 and 6512(b), we apply
a de novo scope of review and standard of review. See Porter v.

Conmi ssioner, 130 T.C. at 118-119.

Not hi ng i n anended section 6015(e) suggests that Congress
intended us to review for abuse of discretion. In simlar
ci rcunst ances, Congress expressly provided that we review the
Comm ssioner’s determ nations for abuse of discretion. Before
1996 the Commi ssioner was granted the authority to abate
assessnents of interest in certain circunstances. Sec. 6404(e)
(as in effect for tax years beginning on or before July 30,
1996). Under that statutory framework, we |lacked jurisdiction to
determ ne whether interest abatenent was warranted. See Beall v.

United States, 336 F.3d 419, 425 (5th Gr. 2003); 508 dinton St.

Corp. v. Conm ssioner, 89 T.C. 352, 354 (1987). Congress then

amended section 6404 by expressly granting us jurisdiction “to
determ ne whether the Secretary’'s failure to abate interest * * *

was an abuse of discretion”. (Enphasis added.) Taxpayer Bill of
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Rights 2, Pub. L. 104-168, sec. 302, 110 Stat. 1457 (1996); see
H nck v. United States, 550 U S. 501 (2007) (holding that this

Court is the exclusive forumfor judicial review of the
Comm ssioner’s refusal to abate interest, abrogating Beall v.

United States, supra).

Section 6015(e) was anended in a simlar historical context.
Sections 6015(f) and 6404(e) are taxpayer relief provisions.
Under each provision the decision whether to grant relief (in the
formof an interest abatenent or relief fromjoint and several
ltability) was commtted largely to agency discretion, and it had
been determ ned that we | acked jurisdiction over a claim brought

by a taxpayer under each provision. See Comm ssioner v. Ew nqg,

439 F.3d 1009 (9th G r. 2006) (Court of Appeals determ ned that
this Court |acked jurisdiction over cases brought under section

6015(f)); 508 dinton St. Corp. v. Conm ssioner, supra (this

Court | acked jurisdiction over interest abatenent claim.

I n anendi ng section 6404, Congress provided us jurisdiction
over interest abatenent cases but expressly limted our
jurisdiction to review ng whether the Comm ssioner’s failure to
abate interest was an abuse of discretion. Sec. 6404(h). In
anendi ng section 6015(e), Congress provided us jurisdiction over
cases brought under section 6015(f). But unlike the amendnent to
section 6404, the anmendnent to section 6015(e) gives no
i ndi cation that we should review the Conmm ssioner’s determ nation
for abuse of discretion. Congress’s failure to include any such

[imtation in section 6015(e) when it had previously included the
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limtation in a simlar situation indicates that our jurisdiction
is not limted to reviewing the Comm ssioner’s determ nation for

abuse of discretion. See Franklin Natl. Bank v. New York, 347

U S 373, 378 (1954) (“We find no indication that Congress
intended to nmake this phase of national banking subject to |ocal
restrictions, as it has done by express | anguage in several other
i nstances.”).

An abuse of discretion standard of reviewis also at odds
with our decision to decline to remand section 6015(f) cases for

reconsi der ati on. Friday v. Commi ssioner, 124 T.C. 220, 222

(2005). Section 6330 is anal ogous to section 6015(f) insofar as
both sections consider economic hardship as a factor in

determ ning whether relief is appropriate. |In section 6330(d)(2)
Congress provided that the Internal Revenue Service

Ofice of Appeals would retain jurisdiction over collection cases
to allowit to consider changes in the taxpayers’ circunstances.
That Congress did not include a simlar provision in section 6015
is consistent with the requirenent that we determ ne whet her
relief for taxpayers under section 6015(f) is appropriate. See

Friday v. Conm ssioner, supra at 222 (“There is in section 6015

no anal og to section 6330 granting the Court jurisdiction after a
hearing at the Conmm ssioner’s Appeals Ofice.”).

We have al ways applied a de novo scope and standard of
review in determ ning whether relief is warranted under
subsections (b) and (c) of section 6015. See, e.g., At v.

Comm ssi oner, 119 T.C 306, 313-316 (2002), affd. 101 Fed. Appx.
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34 (6th Gr. 2004). W believe that cases in which taxpayers
seek relief under section 6015(f) should receive simlar
treatnent and thus the sanme standard of review. G ven Congress’s
direction that we determ ne the appropriate relief avail able
under subsections (b), (c), and (f), there is no |onger any
reason to apply a different standard of review under subsection
(f) than under subsections (b) and (c), and we shall no |onger do
so.

Accordingly, in cases brought under section 6015(f) we now
apply a de novo standard of review as well as a de novo scope of
review. Petitioner bears the burden of proving that she is
entitled to equitable relief under section 6015(f). See Rule
142(a). The Conm ssioner anal yzes petitions for section 6015(f)
relief using the procedures set forth in Rev. Proc. 2003-61

2003-2 C.B. 296. See Banderas v. Conmi ssioner, T.C Menp. 2007-

129. The parties have not disputed application of the conditions
and factors listed in the revenue procedure.

The Comm ssioner generally will not grant relief unless the
t axpayer neets seven threshold conditions. Rev. Proc. 2003-61
sec. 4.01, 2003-2 C.B. at 297. Respondent concedes that
petitioner neets these conditions. |If a taxpayer neets the
t hreshol d conditions, the Conm ssioner considers several factors
to determ ne whether a requesting spouse is entitled to relief
under section 6015(f). Rev. Proc. 2003-61, sec. 4.03, 2003-2
C.B. at 298. W consider all relevant facts and circunstances in

determ ni ng whether the taxpayer is entitled to relief. Sec.
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6015(e) and (f)(1). The following factors are relevant to our
inquiry.

[1l1. Factors Relating to Petitioner’'s Caimfor Relief

A. Petitioner and M. Porter Are Divorced

Petitioner and M. Porter legally separated on April 21,
2004, 6 days after she signed the couple’s 2003 return. They
di vorced on May 16, 2006. This factor favors relief.”

B. Petitioner Whuld Suffer Econonmc Hardship If Relief
Were Not Granted

Econom c hardship is present if paynent of tax would prevent
t he taxpayer from payi ng her reasonabl e basic |iving expenses.
Sec. 301.6343-1(b)(4)(i) and (ii), Proced. & Admn. Regs. The
determ nation varies according to the unique circunstances of the
t axpayer. 1d.

Petitioner earns a nodest incone. She is the nother of two
children. She has a bachel or of science degree in business
adm ni stration, and presunmably she will be able to be enpl oyed
for many nore years. Because of debts she was left with after
her separation and divorce fromM. Porter, petitioner has been
unabl e to neet her nonthly expenses. Consequently, she was
forced to file for bankruptcy. |If relief were not granted,
petitioner would be jointly liable for paying $1,070 plus rel ated

i nterest.

I'n anal yzing such factors as the taxpayer’s narital status,
whet her the taxpayer woul d suffer hardship, and whether the
t axpayer has conplied with inconme tax |aws in subsequent years,
our inquiry is directed to the taxpayer’s status at the tinme of
trial.
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Under these circunstances, we conclude that petitioner would

suffer econom c hardship if relief were not granted. This factor
favors relief.

C. Petitioner Had Reason To Know of the Item G ving Rise
to the Deficiency

In the case of an incone tax liability resulting froma
deficiency, we are less likely to grant relief under section
6015(f) if the requesting spouse knew or had reason to know of
the itemgiving rise to the deficiency. |If the requesting spouse
di d not know or have reason to know, we are nore |likely to grant
relief.

A taxpayer who signs a return is generally charged with

constructive know edge of its contents. Hayman v. Comm SSioner,

992 F.2d 1256, 1262 (2d Gr. 1993), affg. T.C. Meno. 1992-228.

In establishing that a taxpayer had no reason to know, the

t axpayer nust show that she was unaware of the circunstances that
gave rise to the error and not nerely unaware of the tax

consequences. Bokumyv. Comm ssioner, 94 T.C 126, 145-146

(1990), affd. 992 F.2d 1132 (11th Gr. 1993); Purcell v.

Conm ssioner, 86 T.C. 228, 237-238 (1986), affd. 826 F.2d 470,

473-474 (6th Gr. 1987). Section 6015 does not protect a spouse
who turns a blind eye to facts readily available to her.

Charlton v. Comm ssioner, 114 T.C. 333, 340 (2000); Bokum v.

Conm ssi oner, supra. In such instances, we may inpute the

requi site knowl edge to the putative i nnocent spouse unless she

satisfies her duty of inquiry. Hayman v. Conm ssioner, supra at

1262; Adans v. Commi ssioner, 60 T.C 300, 303 (1973).
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M. Porter presented the couple’s inconme tax return to
petitioner to sign on April 15, 2004, the day it was due.
Petitioner scanned the contents of the return only to ensure that
her own inconme was reported correctly, which it was. Petitioner
relied on M. Porter to prepare the return properly with respect
to his own incone. Petitioner’s reliance was m spl aced.
Nevert hel ess, petitioner signed a return which clearly shows that
M. Porter received an IRA distribution during 2003. Despite M.
Porter’s reluctance to discuss his finances with petitioner, we
presune she knew that M. Porter had not reached the age of 59%
SO as to except the distribution fromthe section 72(t)
addi tional tax.

Accordingly, petitioner had reason to know of M. Porter’s
| RA distribution. This factor favors not granting petitioner
relief.

D. Petitioner Did Not Receive a Significant Benefit Beyond

Nor nal Support Fromthe Item Gving Rise to the
Defi ci ency

Recei pt by the requesting spouse, either directly or

indirectly, of a significant benefit in excess of normal support
fromthe unpaid liability or the itemgiving rise to the
deficiency weighs against relief. Lack of a significant benefit
beyond nornmal support weighs in favor of relief. Normal support
is neasured by the circunstances of the particular parties.

Estate of Krock v. Conm ssioner, 93 T.C. 672, 678-679 (1989).

M. Porter testified that he used the proceeds fromhis |IRA

distribution to pay petitioner’s credit card debt. Petitioner
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testified that she does not know how M. Porter spent the
distribution fromhis IRA but that he did not use the proceeds to
pay her credit card debt. W evaluated petitioner’s and M.
Porter’s testinonies by observing their candor, sincerity, and
denmeanor. M. Porter was not credible. Petitioner was, and we
accept her testinony.

However, even if we were to accept M. Porter’s testinony
that he used the proceeds of the IRA distribution to pay
petitioner’s credit card debt, he admtted that a portion of the
credit card charges related to grocery shopping; i.e. norma
support. Petitioner earned a very nodest incone during 2003
after being wongfully discharged fromher job. Therefore, it is
reasonabl e to conclude that petitioner used her credit cards for
necessary services and supplies in addition to groceries.

We conclude that petitioner did not receive a significant
benefit beyond normal support from M. Porter’s I RA distribution.
This factor favors relief.

E. Petitioner Conplied Wth Al Incone Tax Laws in
Subsequent Tax Years

Petitioner has conplied with incone tax laws in al
subsequent years. Furthernore, upon discovering that her husband
had neglected to file the couple’ s joint Federal incone tax
return for 2002, she pronptly filed her own return, choosing
married-filing-separately status. This factor favors relief.

| V. Concl usi on

Factors favoring relief are that petitioner and M. Porter

are divorced, that she would suffer hardship if relief were not
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granted, that she did not receive a significant benefit beyond
normal support fromthe IRA distribution, and that she diligently
conplied with income tax | aws in subsequent years. That
petitioner had reason to know of the distribution because it
appears on the face of the return favors not granting relief.

Under an abuse of discretion standard, this Court has upheld
t he Comm ssioner’s denial of relief under section 6015(f) where
t he taxpayer knew or had reason to know of the itemgiving rise
to the deficiency or that the tax would not be paid. See, e.g.,

Magee v. Commi ssioner, T.C Meno. 2005-263; Sinmon v.

Conmi ssioner, T.C. Menp. 2005-220; Sjodin v. Conmm ssioner, T.C

Meno. 2004- 205, vacated 174 Fed. Appx. 359 (8th Cr. 2006);

Demirjian v. Conm ssioner, T.C. Mno. 2004-22. However, we are

no longer restricted to determ ning whether the Conmm ssioner’s
determ nati on was an abuse of discretion. Under a de novo
standard of review, we take into account all the facts and
ci rcunst ances and determ ne whether it is inequitable to hold the
requesting spouse liable for the unpaid tax or deficiency.

We recogni ze that petitioner had reason to know of the |IRA
di stribution because she signed the return and did not inquire
into its contents. However, this factor is tenpered by the fact
that petitioner regularly inquired into M. Porter’s finances
during the preceding year and he refused to answer or answered
evasi vel y.

The other factors di scussed above which favor relief

outwei gh petitioner’s reason to know of her husband s | RA
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di stribution. Accordingly, petitioner has net her burden of
provi ng by the preponderance of the evidence that it would be
inequitable to hold her liable for the section 72(t) additional

tax on M. Porter’s I RA distribution.
To reflect the foregoing,

Deci sion will be entered

for petitioner.

Revi ewed by the Court.

COLVI N, VASQUEZ, GALE, MARVEL, GCEKE, WHERRY, KROUPA, and
PARIS, JJ., agree with this majority opinion.
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GALE, J., concurring: | agree with the position taken in
the majority opinion that de novo review is the appropriate
standard of reviewin determning entitlenent to relief under
section 6015(f).! | wite separately to highlight certain other
factors that support that position.

First, the statute is unclear in prescribing a standard of
review \Wile, as the majority acknow edges, the articulation in
section 6015(f) that under certain conditions the Secretary “my”
relieve an individual of liability is suggestive that review
shoul d be for abuse of discretion, the use of “may” in section
6015(f) is not dispositive. Internal Revenue Code sections
providing that the Secretary “may” take an action have sonetines
been interpreted as mandati ng review for abuse of discretion,

see, e.Qg., sec. 482; Ballentine Mdtor Co. v. Conm ssioner, 321

F.2d 796, 800 (4th Gir. 1963), affg. 39 T.C. 348 (1962): Dol ese
v. Conmi ssioner, 82 T.C. 830, 838 (1984), affd. 811 F.2d 543, 546

(10th Gr. 1987); Foster v. Conm ssioner, 80 T.C 34, 142-143

(1983), affd. in part and vacated in part on another issue 756

F.2d 1430 (9th Cr. 1985); Ach v. Comm ssioner, 42 T.C 114, 125-

126 (1964), affd. 358 F.2d 342 (6th Gr. 1966), and sonetines de

novo review, see, e.g., sec. 269(a);? VGS Corp. v. Conm ssioner,

1t is worth noting that, while 9 Judges have voted “yes”
and 8 have voted “no” in this case, two of the “no” votes agree
with the mgjority with respect to the standard of review  Thus,
t he nunber of Judges supporting the application of a de novo
standard of reviewis 11 and the nunber opposing it is 6.

2The standard of review applied with respect to the “may”
| anguage in sec. 269(a) is noteworthy in that the “may” |anguage
(continued. . .)
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68 T.C. 563, 595-598 (1977); Capri, Inc. v. Conmm ssioner, 65 T.C

162, 178 (1975); D Arcy-MacManus & Masius, Inc. v. Conm SsSioner,

63 T.C. 440, 449 (1975); Indus. Suppliers, Inc. v. Conm ssioner,

50 T.C. 635, 645-646 (1968); Inductothermlndus., Inc. V.

Commi ssioner, T.C Menp. 1984-281, affd. w thout published

opinion 770 F.2d 1071 (3d G r. 1985).

Mor eover, our grant of jurisdiction to reviewthe
Secretary’s (or Conm ssioner’s) decisions concerning equitable
relief is contained not in section 6015(f) but in section
6015(e) (1) (A), which provides that the Tax Court shall have
jurisdiction “to determ ne the appropriate relief available to
t he individual under this section”. This broad phrasing® nust be
conpared, as the mgjority notes, to another discrete grant of
jurisdiction to the Court, a nere 2 years earlier, to reviewthe
Secretary’s decisions not to abate interest. That grant, now
codified in section 6404(h)(1),% is explicit with respect to the
standard of review. “The Tax Court shall have jurisdiction * * *
to determ ne whether the Secretary’'s failure to abate interest
under this section was an abuse of discretion”. Wen the general

terms of section 6015(e)(1)(A) are conpared with the specificity

2(...continued)
in the statute had previously been “shall”. See Revenue Act of
1964, Pub. L. 88-272, sec. 235(c)(2), 78 Stat. 126.

3] enphasi ze here the entire quoted phrase from sec.
6015(e)(1)(A), not just the verb “determ ne”, on which the
maj ority places singular enphasis.

“The grant of Tax Court jurisdiction was originally codified
as sec. 6404(g)(1). Taxpayer Bill of R ghts 2 (TBOR 2), Pub. L.
104- 168, sec. 302(a), 110 Stat. 1457 (1996).
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of the standard enunciated in section 6404(h)(1), Congress’s
intention regarding the review standard in the former becones
| ess clear.® To suggest that the “may” in section 6015(f)
settles the matter in this context puts nore freight on that word
than it can carry.®

Second, given the statute’'s lack of clarity regarding the
standard of review, consideration of the legislative history is
appropriate. The history of amendnents to the joint and several

l[iability relief provisions since the original enactnent in 1971

SA simlar contrast enmerges in the legislative history of
secs. 6320 and 6330 as conpared to the legislative history of
sec. 6015(e)(1)(A). These Code sections were all enacted as part
of the Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, secs. 3401 and 3201, 112 Stat. 734, 746.
The |l egislative history underlying secs. 6320 and 6330 specifies
that courts are to apply an abuse of discretion standard in
reviewing IRS collection determ nations and a de novo standard in
review ng determnations of tax liability. H Conf. Rept. 105-
599, at 266 (1998), 1998-3 C. B. 755, 1020; see G anelli v.

Comm ssioner, 129 T.C 107, 111 (2007). Thus, the legislative

hi story of sec. 6330 nmakes clear that, to the extent specified
therein, we nust apply a deferential standard of review See
Goza v. Comm ssioner, 114 T.C. 176, 181-182 (2000). In contrast,
the legislative history underlying sec. 6015(e)(1)(A) does not
specify the standard of review See H Conf. Rept. 105-599,
supra at 250-251, 1998-3 C B. at 1004-1005.

In describing the Secretary’s authority to grant equitable
relief, the legislative history puts no enphasis on
adm ni strative discretion:

The conferees do not intend to limt the use of
the Secretary’ s authority to provide equitable relief
to situations where tax is shown on a return but not
paid. The conferees intend that such authority be used
where, taking into account all the facts and
circunstances, it is inequitable to hold an individual
liable for all or part of any unpaid tax or deficiency
arising froma joint return. * * * [H Conf. Rept.
105-599, supra at 254, 1998-3 C. B. at 1008.]



-22-
evi dences congressional dissatisfaction with the adequacy of
relief afforded taxpayers. The 1971 version of “innocent spouse”
relief provided relief only in the case of omtted inconme. See
Act of Jan. 12, 1971, Pub. L. 91-679, sec. 1, 84 Stat. 2063.
Amendnents in 1984 extended relief in the case of erroneous
deductions, though the deductions needed to be “grossly
erroneous” and the deductions and/or the incone om ssion had to
have resulted in a “substantial” understatenent of tax on the
return. See Deficit Reduction Act of 1984, Pub. L. 98-369, sec.
424(a), 98 Stat. 801. Finding the level of relief afforded by
the statute still inadequate, Congress in the 1998 anendnents
renmoved the requirenent that the deductions clainmed be “grossly”
erroneous or that the understatenent of tax be “substantial” and
added provisions allowng elections to allocate liability and
establishing equitable relief. See Internal Revenue Service
Restructuring and Reform Act of 1998 (RRA 1998), Pub. L. 105-206,
sec. 3201(a), 112 Stat. 734.

The pattern of |egislative changes designed to make innocent
spouse relief nore readily avail able also refl ected congressional
di ssatisfaction with the adm nistration of the statute by the
Comm ssioner. This dissatisfaction reached the apex in 1998,
when section 6015(f) was enacted as part of RRA 1998. 1In a
February 11, 1998, Senate Finance Commttee hearing on “Ilnnocent
Spouse Tax Rul es” presaging that legislation, Chairman WIlliamV.

Rot h, Jr., diagnosed the problemw th the “innocent spouse” rules
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as due in significant part to unsatisfactory adm nistration by
the I RS

[ T]he agency [IRS] is all too often electing to go
after those who woul d be consi dered i nnocent spouses
because they are easier to locate, as well as | ess
inclined and able to fight.

Part of these problens reside with the IRS, part
of themare the fault of Congress. Though the agency
officially acknow edges the status of innocent spouses
under current |law and has the ability to clear such an
individual fromhis or her tax liability, it rarely
does. [IRS Restructuring (Innocent Spouse Tax Rul es):
Hearings Before the S. Comm on Finance, 105th Cong.,
2d Sess. 142 (1998) (S. Hrg. 105-529, Fourth Hearing);
enphasi s added. ]

At a February 24, 1998, hearing’ before the Subconmttee on
Oversight of the Commttee on Ways and Means concerning a
Treasury Departnent Report on |Innocent Spouse Relief,? Chairmn
Johnson st at ed:

As the Congress develops legislation to restructure and
reformthe Internal Revenue Service, we have | earned of
a nunber of disturbing cases in which taxpayers have
been grossly mstreated by the IRS. Qut of all the
horror stories that have surfaced in recent nonths,
none have been nore heartbreaking than those invol ving
i nnocent spouses--taxpayers who in many cases have been
left to rear children as single parents, often w thout
child support, only to find that their former spouses
have saddl ed themw th a crushing debt. Many of these
horror stories have been going on for years w thout the
| RS hel pi ng the spouses who are seeking relief from
mounting tax liabilities, interest, and penalties.

[U.S. Treasury Departnent Report on |Innocent Spouse

"The Oversight Subconmttee hearing was held after the House
had passed its version of RRA 1998 (H R 2676, 105th Cong., 1st
Sess. (1997)) on Nov. 5, 1997. However, neither the Senate nor
t he conference version of H R 2676 had been consi dered or
passed, and the essential formof sec. 6015(f) as finally enacted
did not emerge until the conference version of the |egislation.

8The report had been nmandated by Congress in 1996
| egi sl ation. See TBOR 2 sec. 401, 110 Stat. 1459.
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Relief: Hearing Before the Subconm ttee on Oversight
of the House Comm on Ways and Means, 105th Cong., 2d
Sess. 5 (1998).]

Testifying on behalf of the Treasury Departnent at the hearing,
Assi stant Secretary for Tax Policy Donald C. Lubick conceded a
problemin the Internal Revenue Service's admnistration of the
statute:

M. Lubick. | think you' ve put your finger on
what | think is the nost disturbing part of this whole
probl em [ i nadequacy of current arrangenents for
i nnocent spouse relief], which is that--and | think
it’s produced the nost dramatic of the exanples; that
t here have been sone particul ar agents who are hard-
nosed and unsynpathetic * * *, [1d. at 28.]

One of the solutions proposed in the Treasury Departnent report,
as described in Assistant Secretary Lubick’s testinony, was to
“significantly expand taxpayers’ procedural opportunities to
claimsubstantive relief under the innocent spouse provisions, by
maki ng access to Tax Court routinely available”. 1d. at 19.
Chai rman Johnson endorsed the expansion of Tax Court jurisdiction
as an inportant part of the solution to the unsatisfactory
results that had been experienced under the statute.

| amparticularly pleased to note that the
i nnocent spouse | egislative recomendations di scussed
in the [Treasury and General Accounting Ofice] reports
are included in our House-passed * * * |egislation * *
*.  To summarize, the bill expands the availability of
i nnocent spouse relief by, No. 1, elimnating the
various dollar thresholds; No. 2, broadening the
definition of eligible tax understatenents, and three,
providing partial innocent spouse relief in certain
situations, and No. 4, providing tax court jurisdiction
over denials of innocent spouse relief. [l1d. at 7;
enphasi s added. ]

G ven the evidence of congressional dissatisfaction with the

|RS's track record in admnistering the “innocent spouse” rules
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and of the congressional perception that one solution to the
probl em was expanded Tax Court jurisdiction, it appears unlikely
t hat Congress intended that a significant portion of the Court’s
review of the RS s disposition of innocent spouse clains be
ci rcunscri bed under the deferential standard inherent in review
for abuse of discretion. To conclude otherwise is to turn a tin
ear to the strong critique of the Comm ssioner’s record in
adm ni stering “innocent spouse” relief evidenced in congressional
heari ngs on the subject.

Third, another specific feature of section 6015 countervails
the claimthat abuse of discretion review was intended for
section 6015(f) clainms; nanely, the provision in section
6015(e)(4) for intervention in a Tax Court proceeding by the
spouse not seeking relief. As originally enacted, section
6015(e) (4) provided as foll ows:

(4) Notice to other spouse.--The Tax Court shal

establish rules which provide the individual filing a

joint return but not making the el ection under

subsection (b) or (c) wth adequate notice and an

opportunity to becone a party to a proceedi ng under

ei ther such subsection. [RRA 1998 sec. 3201(a).]

Congress therefore contenplated that in Tax Court proceedings for
review of section 6015 clains--or, nore specifically, clains
under subsection (b) or (c)--there would be interventions by

nonr equesti ng spouses resulting in new evidence or argunent in
the Tax Court proceeding that was not available to the

Commi ssioner as part of the adm nistrative determ nation.
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The 2006 anmendnents by the Tax Relief and Health Care Act of
2006, div. C, sec. 408, 120 Stat. 3061, to clarify the Tax
Court’s jurisdiction over section 6015(f) cases did not nerely
nmodi fy section 6015(e)(1)(A), as discussed in the majority and
di ssenting opinions. The 2006 anendnents al so nodified section
6015(e)(4) to read as foll ows:

(4) Notice to other spouse.--The Tax Court shal

establish rules which provide the individual filing a

joint return but not making the el ection under

subsection (b) or (c) or the request for equitable

relief under subsection (f) with adequate notice and an

opportunity to becone a party to a proceedi ng under
ei ther such subsection. [Enphasis added.]

Thus, in connection wth clarifying the Tax Court’s jurisdiction
over section 6015(f) cases not involving a deficiency, Congress
si mul t aneousl y added spousal intervention rights for such cases
as part of the 2006 anendnents.® The conclusion is inescapable

t hat Congress considered intervention rights to be an inportant
conponent of this Court’s review of section 6015 cases, including
t hose under section 6015(f). Intervention rights entail the

distinct likelihood that new evidence will surface in the Tax

°Because of the nore expansive retooling of sec. 6015(f)
revi ew procedures effected by the 2006 anendnments of sec.
6015(e)(4), | agree with the majority’s conclusion that the 2006
amendnents are cause for the Court to reconsider the standard of
review in sec. 6015(f) cases.

The Court of Appeals for the 11th Crcuit recently upheld
this Court’s position in Ewing v. Conm ssioner, 122 T.C 32
(2004), vacated on other grounds 439 F.3d 1009 (9th Cr. 2006),
and Porter v. Conm ssioner, 130 T.C 115 (2008), that the scope
of reviewin a sec. 6015(f) review proceedi ng should not be
limted to the admnnistrative record. Conmm ssioner v. Neal, 557
F.3d 1262 (11th G r. 2009), affg. T.C. Meno. 2005-201. The
standard of review was not in issue in Neal, as the parties had
agreed that the standard was abuse of discretion.
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Court proceeding. Yet to review the Conm ssioner’s
adm ni strative determ nation for abuse of discretion on the basis
of evidence not available to himwould be, at best, anonal ous.
The Supreme Court has instructed that, in applying an abuse of
di scretion standard of review, “the focal point for judicial
review should be the adm nistrative record already in existence,
not sonme new record made initially in the reviewing court.” Canp
v. Pitts, 411 U. S. 138, 142 (1973). By expressly providing for
intervenors in section 6015(f) review cases in the Tax Court,
Congress contenplated a “new record nmade initially in the
reviewing court” in those cases. Application of an abuse of
di scretion standard of review is not appropriate in such
ci rcunst ances.

In addition to the intervenor issue, we nust bear in mnd
problenms with the adm nistrative record, our inability to remand,
and the fact that a stand-al one nondeficiency petition can bring
a section 6015(f) case before us even where there has been no
adm ni strative decision.?

This case is appeal abl e, absent stipulation to the contrary,
to the Court of Appeals for the Fourth Crcuit. Under the rule

laid down in Golsen v. Conmi ssioner, 54 T.C. 742, 757 (1970),

°I'n fact, we have recently applied a de novo standard of
reviewin a sec. 6015(f) case. See Wener v. Conm ssioner,
T.C. Meno. 2008-230 (“Because we cannot ascertain what analysis
was made by the Appeals officer in reaching his or her
determ nation that petitioner is not entitled to relief under
section 6015(f), we cannot review the determ nation for abuse of
discretion. [Fn. ref. omtted.] Instead, we shall exam ne the
trial record de novo to deci de whet her respondent properly
concluded that petitioner is not entitled to relief.”).
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affd. 445 F.2d 985 (10th Cr. 1971), we abide by that court’s
precedent. The Court of Appeals for the Fourth Crcuit
di sapproves of the odd pairing of a de novo scope of review with

an abuse of discretion standard of review See Sheppard & Enoch

Pratt Hosp., Inc. v. Travelers Ins. Co., 32 F. 3d 120, 125 (4th

Cir. 1994) (“Thus, although it nmay be appropriate for a court
conducting a de novo review of a plan adm nistrator’s action to
consi der evidence that was not taken into account by the

adm nistrator, the contrary approach should be foll owed when
conducting a review under either an arbitrary and capri cious
standard or under the abuse of discretion standard.”).! That is
reason enough to reject that m smatched standard and scope of
reviewin this case.

Gven the statute’s failure to specifically address the
standard of review, Congress’s expressed dissatisfaction wth the
Commi ssioner’s history of adm nistering the “innocent spouse”
rules, and the anomal ous results of the enploynent of an abuse of
di scretion standard of review in section 6015(f) cases, | believe

the better interpretation of section 6015 is that it provides for

Y'n the sec. 6015(f) context, we have recogni zed t he
conceptual difficulty of conducting a trial de novo while at the
sane tine deferring to an admnistrative determ nation. See
Ni hi ser v. Comm ssioner, T.C Meno. 2008-135 (“Although rarely
enpl oyed by district courts in reviewng adm ni strative agency
action, a trial de novo typically consists of independent fact-
finding and | egal analysis unnmarked by deference to the original
factfinder.”); see also Black’s Law Dictionary 1544 (8th ed.
2004) (defining “trial de novo” as “A newtrial on the entire
case * * * conducted as if there had been no trial in the first
i nstance.”).
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a de novo standard of reviewin all section 6015 cases, whether
under subsection (b), (c), or (f).

COLVIN, MARVEL, GOEKE, WHERRY, KROUPA, and PARI'S, JJ., agree
with this concurring opinion.
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HALPERN and HOLMES, JJ., concurring in part and dissenting
in part.

| . Concurrence

We concur in so nmuch of the majority opinion as holds the
appropriate standard of review to be de novo. W do so
notw t hstandi ng our dissent in the Court’s prior report in this

case, Porter v. Conmm ssioner, 130 T.C 115, 146-147 (2008),

hol ding that the appropriate scope of reviewis de novo. That
hol ding i s now binding on us, and for that reason al one we concur
that “it would be incongruous to hold that reviewis limted to
determ ni ng whet her an appeals officer ‘abused his discretion,’
but also to conclude that the appeals officer commtted such an
‘“abuse’ by failing to weigh information that was never even

presented to him” Robinette v. Conm ssioner, 439 F.3d 455, 460

(8th Cr. 2006) (addressing the scope and standard of review
appropriate to judicial review of an Appeals officer’s decision
under section 6330), revg. 123 T.C. 85 (2004).
1. Dissent

We dissent fromthe majority’ s conclusion that petitioner is
entitled to equitable relief. 1In particular we fail to see how
the majority can conclude that petitioner would suffer economc
hardship if relief were not granted. First, the magjority states
that econom c hardship is present if paynent of the tax would
prevent the taxpayer from paying her reasonable basic |iving
expenses. Mjority op. p. 14. Second, the majority hol ds that

the hardship determ nation (and certain other determ nations) are
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made with respect to the taxpayer’s status “at the tinme of
trial.” Majority op. p. 14, note 7. Third, the mpjority fails
to find (and the record contains no evidence of) petitioner’s
reasonabl e basic living expenses. Fourth, and nost inportantly,
at the tinme of trial, petitioner was in bankruptcy, and she was
not di scharged until alnost 7 weeks after the trial concluded,
when we assune her solvency and the hardship (if any) resulting
fromher joint liability to pay $1,070 would be determ nable. W
fail to see howthe majority could determ ne that paynent of that
l[tability would work a hardship before it knew the disposition of
her petition in bankruptcy (of which, |ike her reasonable basic

Iiving expenses, the record contains no evidence).
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VELLS, J., dissenting: | agree with and have joi ned Judge
Qust af son’ s thorough and wel |l -reasoned dissent. | respectfully
wite separately to address an issue that Judge Gustafson does
not address in his dissent but is raised by concurring Judges and
to point to additional reasons for not abandoning the abuse of
di scretion standard of review in section 6015(f) cases.

Judges Hal pern and Hol nes indicate that it would be
i ncongruous to apply the abuse of discretion standard of review
on the basis of trial evidence that the “Appeals officer” had
never seen.! They apparently believe that the Conm ssioner’s
exercise of discretion is conplete and final before trial.

However, in section 6015(f) cases and in other cases where the

abuse of discretion standard of reviewis applied after a tri al

de novo, | believe that the exercise of discretion that is under
review is the Conm ssioner’s position after all of the evidence
is in. The final exercise of discretion by the Comm ssioner
typically is a posttrial brief containing the Comm ssioner’s
reasons and argunents. |ndeed, our experience is that the

Comm ssioner often wll grant partial or full relief after
considering all of the evidence adduced at trial. Wen, however,

the Comm ssioner finally argues that relief should be denied

Unl i ke sec. 6330, sec. 6015 does not require a “hearing”
before an “Appeals officer” or that a “determ nation” agai nst the
t axpayer be made before filing a petition requesting relief under
sec. 6015(f). As noted by Judge CGustafson in his dissent, it is
the Secretary, through his del egate the Comm ssioner, who is
vested with the discretion under sec. 6015(f), and it is the
Comm ssi oner who appears as the respondent in every case before
the Tax Court.
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after all of the trial evidence is considered, it is that
position (i.e., the Conm ssioner’s exercise of discretion at that
point) that we review for abuse of discretion.

Additionally, I am concerned that today the Court, on the
pretext that a 2006 anmendnent to section 6015(e) provides an
occasion to reconsider our prior rulings,? essentially overrules
our |longstandi ng precedent that this Court reviews the
Commi ssioner’s denial of section 6015(f) relief for abuse of
di scretion. That precedent originated with our Opinion in Butler

v. Comm ssioner, 114 T.C. 276 (2000), and was subsequently

reaffirmed in three Court-reviewed Opi nions, the |atest of which
was rendered in this very case |less than a year ago. Porter v.

Comm ssioner, 130 T.C. 115 (2008) (Porter 1); Ewi ng v.

Commi ssioner, 122 T.C. 32 (2004), vacated 439 F.3d 1009 (9th Cr

2006); Cheshire v. Comm ssioner, 115 T.C. 183 (2000), affd. 282

F.3d 326 (5th Gr. 2002).

In overruling this precedent, the majority fails to
recogni ze the opinions of six Courts of Appeals that have
affirmed our practice of holding a trial de novo in section
6015(f) relief cases and then applying the abuse of discretion

standard of review. Conm ssioner v. Neal, 557 F.3d 1262, (11th

Cr. 2009), affg. T.C. Meno. 2005-201; Capehart v. Conm SSioner,

204 Fed. Appx. 618 (9th Gr. 2006), affg. T.C. Meno. 2004- 268;
Alt v. Conm ssioner, 101 Fed. Appx. 34 (6th Cr. 2004), affg. 119

2As Judge Gustafson’s dissent explains, the 2006 anendnent
had nothing to do with changing the standard of review in sec.
6015(f) cases.
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T.C. 306 (2002); Doyle v. Conmm ssioner, 94 Fed. Appx. 949 (3d

Cr. 2004), affg. T.C. Meno. 2003-96; Mtchell v. Conm ssioner,

292 F.3d 800 (D.C. Gr. 2002), affg. T.C. Menp. 2000-332;
Cheshire v. Conmm ssioner, 282 F.3d 326 (5th Cr. 2002). The nost

recent of these opinions was i ssued on February 11, 2009, and
affirmed what it described as:

the Tax Court’s longstanding rule and practice * * *

to hold trials de novo in situations where it makes
determ nation and redeterm nations, including 8 6015(f)
cases. To prevail in the trial de novo, the taxpayer
petitioner nmust show that the Comm ssioner’s denial of
equitable relief was an abuse of discretion.

[ Commi ssioner v. Neal, supra at 1268; citations omtted.]

These Courts of Appeals do not appear to have any di sagreenent
wi th the abuse of discretion standard of reviewin a trial where
evi dence i s taken de novo.

| also would |like to address Judge Gale’'s argunent in his
concurring opinion that the Court of Appeals for the Fourth
Crcuit would reject a “m smatched standard and scope of review

in section 6015(f) cases, pursuant to its opinion in Sheppard &

Enoch Pratt Hosp., Inc. v. Travelers Ins. Co., 32 F.3d 120 (4th

Cr. 1994), and that we are bound to follow that outcone under

the rule of Golsen v. Comm ssioner, 54 T.C. 742, 757 (1970),

affd. 445 F.2d 985 (10th Cr. 1971). | believe that Sheppard is
not squarely in point and is distinguishable.
As noted by Judge Gal e, Sheppard hol ds that where an abuse

of discretion standard of review is applicable to a plan
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adm ni strator’s action under ERISA 3 the scope of reviewis
limted to the evidence that was taken into account by the plan
adm nistrator at the tine it acted. 1d. at 25. The Court of
Appeal s did not hold that it di sapproves of any pairing of a de
novo scope of review with an abuse of discretion standard of

review (a holding that would run headl ong i nto Thor Power Tool

Co. v. Commi ssioner, 439 U S 522, 532 (1979)), and it nade no

hol di ng what soever about section 6015(f) cases under the Internal
Revenue Code. Moreover, under section 6015(f) we are review ng,
pursuant to the statute, the exercise of discretion of a
Gover nnment agency’ s adm ni strator who, as nentioned above,
appears as the respondent in every case before us, as opposed to
a District Court in an ERI SA case reviewing a private entity’s
exerci se of discretion conferred in a plan docunent.*
Consequently, | believe that the Golsen rule has no bearing on
t he case before us.

Qur review of section 6015(f) cases differs froma D strict
Court’s review of a plan adm nistrator’s exercise of discretion

in another material respect. Under our precedent in Friday v.

3ERI SA is the Enpl oyee Retirenent Incone Security Act of
1974, Pub. L. 93-406, 88 Stat. 829, codified as anended not in
the Internal Revenue Code (26 U S.C.) but in 29 U S.C secs.
1001- 1461 (2006).

“Under the Suprene Court’s holding in Firestone Tire &
Rubber Co. v. Bruch, 489 U S. 101, 115 (1989), quoted in Sheppard
& Enoch Pratt Hosp., Inc. v. Travelers Ins. Co., 32 F.3d 120, 123
(4th Cr. 1994), the plan admnistrator’s action is reviewed
under a de novo standard of review unless the plan docunent vests
the adm nistrator with discretion, in which case, the action is
revi ewed under an abuse of discretion standard.
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Comm ssioner, 124 T.C. 220, 222 (2005), we have no authority to

remand section 6015(f) cases to the Comm ssioner, whereas in a
case arising under ERISA |i ke Sheppard, a district court has the
authority to remand the case to the plan adm nistrator. Sheppard

& Enoch Pratt Hosp., Inc. v. Travelers Ins. Co., supra at 125.

In response to the criticismthat a limted record can hide an
abuse of discretion that results froma plan admnistrator’s
failure to consider or admt into the record all of the rel evant
facts, the Court of Appeals specifies remand as the “proper
course” to bring in additional evidence when the record is
otherwi se lacking: “*If the court [believes] the adm nistrator

| acked adequate evidence, the proper course [is] to remand to the

trustees for a new determnation . . . not to bring additional
evi dence before the district court.”” 1d. at 125 (quoting Berry

v. Giba-Geigy Corp., 761 F.2d 1003, 1007 (4th Gir. 1985)).

In a section 6015(f) case, however, if this Court finds the
factual underpinnings of the Conm ssioner’s determ nation to be
| acki ng, we have no authority, pursuant to Friday, to remand the
case to the Conmm ssioner to bring in additional evidence to allow
us to review a sufficient record to test the Comm ssioner’s
exerci se of discretion which, as nentioned above, continues
t hroughout the case until all of the evidence is in.
Accordingly, in a section 6015(f) case, a de novo scope of
review, as we held in Porter |, is the only nmeans by which we can

suppl enment an insufficient record.
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Finally, I would Iike to address the venerable principle of
stare decisis. For the reasons cited by Judge Gustafson in his
di ssent and others discussed here, | think that the correct
standard to use in review ng section 6015(f) cases in this Court
i s abuse of discretion. Consequently, | do not think it is
necessary to rely on stare decisis alone as the reason for
continuing to review section 6015(f) cases for abuse of
di scretion. Nonetheless, stare decisis is additional support for
not abandoni ng the abuse of discretion standard. The majority
makes no nention of and gives no consideration to that principle
or why it should not apply.

Stare decisis should apply in the instant case for reasons

stated in the recent opinion of the Suprenme Court in John R Sand

& Gavel Co. v. United States, 552 U.S. __ , _ , 128 S. . 750,
756- 757 (2008) (citations and quotation marks omtted):

stare decisis in respect to statutory
interpretation has special force, for
Congress remains free to alter what
we have done. * * *

* * * Justice Brandeis once observed that in
nost matters it is nore inportant that the
applicable rule of |aw be settled than that
it be settled right. To overturn a decision
settling one such matter sinply because we
m ght believe that decision is no | onger
right would inevitably reflect a willingness
to reconsider others. And that wllingness
could itself threaten to substitute

di sruption, confusion, and uncertainty for
necessary |legal stability. * * *

In sum the use of an abuse of discretion standard of review

in a de novo trial is consistent wwth this Court’s precedent, the
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opi nions of the Courts of Appeals | have cited above, the Suprene

Court’s holding in Thor Power, and stare decisis.

For the foregoing reasons, | dissent.
COHEN, THORNTQN, and GUSTAFSQON, JJ., agree with this

di ssenting opinion.
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GQUSTAFSQON, J., dissenting: | respectfully dissent fromthe
maj ority opinion, which abandons the abuse-of-discretion standard
for the Court’s review of the RS s denial of relief under
section 6015(f) and adopts in its place a “de novo” standard of
review. In so doing, the majority departs fromthe better
readi ng of the statute and fromvery substantial precedent.

l. By Conferring Discretion on the Secretary, Section 6015(f)

Calls for the Court To Review the Secretary’'s Actions for
Abuse of That D scretion.

A. Section 6015(f) Confers Discretion On the Secretary.

Section 6015(f) provides that “the Secretary may relieve

such individual of such liability”. (Enphasis added.) Four
features of section 6015 show that this |anguage confers
di scretion on the Secretary: First, “The word ‘may’ customarily

connotes discretion”.! Jama v. Inmgration & Custons

Enforcenent, 543 U. S. 335, 346 (2005). Second, section 6015(f),

rather than sinply providing a rule, expressly nanes an official
(“the Secretary”) to apply its rule. Mst provisions in the
I nternal Revenue Code sinply state a rule and do not repeat in

each instance the truisnt that it will be the Conm ssioner who

The majority so acknow edges. Majority op. p. 8
(“Section 6015(f) provides that the Comm ssioner ‘my’ grant
relief under certain circunstances, suggesting a grant of relief
is discretionary”). See also Kirkendall v. Dept. of the Arny,
479 F. 3d 830, 870 (Fed. Gr. 2007); Lantz v. Conm ssioner, 132
T. C , ___(2009) (slip op. at 26) (“section 6015(f), uses

the discretionary term‘my’”).

2See sec. 7801(a)(1) (“the adm nistration and enforcenent of

this title shall be perfornmed by or under the supervision of the
Secretary of the Treasury”); sec. 7803(a)(2) (“The Conm ssioner

shal | have such duties and powers as the Secretary may prescribe,

(continued. . .)
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applies that rule on behalf of the Governnent. It is therefore a
departure fromthe normwhen a statutory provision does nane an
official to apply the rule--e.g., by stating that “the Secretary
may” inpose a given treatnent,® or that “[t]he Secretary may

wai ve” a certain provision,* or that a given treatnent shal

obtain when it is appropriate “in the opinion of the Secretary”,?®
or that a determ nation of an issue wll be made by sone

speci fied subordinate of the Secretary.® When a statute thus
explicitly nanmes the agency decision-nmaker, this is a further

indication’” that the matter is commtted to his or her

(...continued)

including the power to * * * adm ni ster, manage, conduct, direct,
and supervi se the execution and application of the internal
revenue |l aws”).

3See sec. 482; Dolese v. Commissioner, 82 T.C. 830, 838
(1984), affd. 811 F.2d 543, 546 (10th Gr. 1987).

‘See former sec. 6659(e); Krause v. Conmi ssioner, 99 T.C.
132, 179 (1992), affd. sub nom Hildebrand v. Conm ssioner,
28 F.3d 1024 (10th Cr. 1994).

°See secs. 446(b), 471(a); Thor Power Tool Co. V.
Conm ssi oner, 439 U. S. 522, 532 (1979); see al so Hernandez-
Cordero v. U . S. INS, 819 F.2d 558, 566 & nn.18-24, 570 (5th G
1987) (Rubin, J., dissenting) (appendix listing 169 sections in
the United States Code “placing discretion in the opinion of the
President, the Attorney General, or a Cabinet Secretary” with the
| anguage “in the opinion of”).

6See sec. 6330(c)(3); Goza v. Comm ssioner, 114 T.C. 176,
181-182 (2000).

'Addm ttedly, the naming of the official who nakes that
decision is not, by itself, an infallible marker that discretion
has been granted to that official. Rather, for exanple,
section 269(a) provides that “the Secretary may disallow | osses
acquired in tax-notivated transactions, but the case | aw under
section 269 does not indicate a special grant of discretion. f
United States v. Jefferson Elec. Manufacturing Co., 291 U S. 386,

(continued. . .)
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di scretion. This ought to be considered a particularly strong
i ndi cation where, as with section 6015(f), that feature of the
statute contrasts with its neighboring provisions, i.e.,
subsections (b) and (c).® If we level these distinctions and
find that all the forns of relief under section 6015 have the
sanme standard of review, notw thstanding their different
vocabul ary, then we ignore the Congress’s use of distinctive
| anguage in the various subsections.

Third, section 6015(e) contrasts the discretionary character
of section 6015(f) (under which one is said to “request” relief)
with the nondi scretionary character of subsections (b) and (c)

(under which one is said to “elect” relief).® A benefit that may

(...continued)

397-398 (1934) (the phrase “to the satisfaction of the Secretary”
does not “invest the Conm ssioner with absolute authority or

di scretion” (enphasis added) but “neans that the additional
element is not lightly to be inferred but to be established by
proof which convinces in the sense of inducing belief”);

RE Dietz Corp. v. United States, 66 AFTR 2d 5772, 5779, 90-2
USTC par. 50,447, at 85,439 (N.D.N. Y. 1990) (the phrase “‘to the
satisfaction of the Secretary’ * * * may very well indicate that
the instant action should have been stylized and litigated as one
* * * challenging that determ nation as arbitrary or capricious
or as an abuse of discretion”), affd. 939 F.2d 1 (2d Cr. 1991).

8Section 6015(b) (1) provides that “the other individual
shall be relieved of liability”; section 6015(b)(2) provides that
“such individual shall be relieved of liability”; and section
6015(c) provides that “the individual’s liability * * * shall not
exceed” his or her allocable portion; but section 6015(f) departs
fromthe pattern to provide that “the Secretary may relieve”.
(Enphasis added.) As is discussed infra part IV.D, we recogni ze
the difference of these forns of relief in our opinion in Lantz
v. Conmm ssioner, supra at (slip op. at 23).

°To the existing provision of section 6015(e) (1) granting
jurisdiction to the Tax Court “[i]n the case of an individual
* * * who elects to have subsection (b) or (c) apply”, the 2006
(continued. . .)
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be “elected” is one’s right; but a benefit that nust be
“requested” invokes the discretion of one who may or may not
grant the benefit.?0

Fourth, the pertinent |anguage in section 6015(f) is
identical to discretionary | anguage in a conmpani on provision,
section 66(c) (which grants anal ogous relief for liability from
tax on community incone). The sanme 1998 anendnent that created
section 6015(f) also added an “equitable relief” provision as the

| ast sentence of section 66(c) (enphasis added):

(...continued)

anendnent (discussed in greater detail below) added “or in the
case of an individual who requests equitable relief under
subsection (f)”. (Enphasis added.) In addition, where existing
| anguage in subsection (e)(1)(A(i)(lIl) and (B)(i) referred to
“elect[ing]” relief under subsections (b) and (c), equivalent
amendnents were nmade to add reference to “request[ing]” relief
under subsection (f). The majority ignores the difference

bet ween “el ecting” and “requesting” when they state, “Nothing in
anended section 6015(e) suggests that Congress intended us to
review for abuse of discretion.” Mjority op. p. 10.

PTo “request” is “to ask * * * to do sonething” or “to ask
* *x * for sonmething”, whereas to “elect” is “to make a sel ection
of” or “to choose”. Wbster’s Third New International D ctionary
(1986). This Court has simlarly “defined the |legal term
‘election”” as the “choice of one of two rights or things”.
Boardwal k Natl. Bank v. Commi ssioner, 34 T.C 937, 945 (1960)
(quoting Weis v. Conmi ssioner, 30 B.T.A 478, 488 (1934) (“The
term‘election’” inits |legal sense neans the choice of one of two
rights or things, to each of which the party choosing has an
equal right, but both of which he can not have, * * * as when a
man is left to his own free will to take or do one thing or
anot her, which he pleases, * * * a choice between different
things, * * * the act of electing or choosing ”)); see al so Snow
v. Alley, 30 NE 691, 692 (Mass. 1892) (“Election exists when a
party has two alternative and inconsistent rights, and it is
determ ned by a mani festation of a choice”); Black’s Law
Dictionary 557 (8th ed. 2004) (describing an “election” as “The
exerci se of choice; esp., the act of choosing from several
possible rights or renedies”).
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Under procedures prescribed by the Secretary, if,
taking into account all the facts and circunstances, it
is inequitable to hold the individual liable for any
unpaid tax or any deficiency (or any portion of either)
attributable to any itemfor which relief is not
avai |l abl e under the precedi ng sentence, the Secretary
may relieve such individual of such liability.

The | anguage enphasi zed above is identical to |anguage added by
t he sanme amendnent to section 6015(f). When review ng IRS
action under this provision in section 66(c), we have revi ewed

for abuse of discretion. See Bernal v. Comm ssioner, 120 T.C.

102, 107 (2003); Morris v. Comm ssioner, T.C Menp. 2002-17; Beck

v. Comm ssioner, T.C Meno. 2001-198. |If this |language in

section 66(c) granted discretion to the IRS, then the identical
| anguage in section 6015(f), enacted at the sane tinme, nust have
done the sane.

B. Wen a Statute Confers Discretion on an Agency, a Court

Revi ewi ng Agency Action Miust Defer to That D scretion
and Review It Only for Abuse.

The majority acknow edges that section 6015(f) confers

di scretion on the Secretary,!? but it then denies that we review

1See Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3201(a), (b), 112 Stat. 734, 739.
We observe in Lantz v. Commi ssioner, 132 T.C. at __ (slip op.
at 19-23), that section 6015(f) and the final sentence of
section 66(c) are “conpanion statute[s]”.

12See majority op. p. 11 (under section 6015(f), “the
deci sion whether to grant relief * * * was conmtted largely to
agency discretion”); majority op. p. 8 (the word “may” in
section 6015(f) “suggest[s that] a grant of relief is
di scretionary”). |If those statenents by the majority are
equi vocal (qualified as they are by “largely” and “suggest[s]”),
then this Court has renoved all doubt by lately holding that “a
commonsense readi ng of section 6015 is that the Secretary has
di scretion to grant relief under section 6015(f)”. Lantz v.
Conm ssi oner, supra at (slip op. at 28).
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the IRS s action for abuse of that discretion, insisting rather
that we review “de novo”, w thout enhanced deference to the
agency’ s deci sion-nmaking. This conception denudes that
“discretion” of any effect and contradicts the essence of

di scretion being granted to an agency. |If a Code provision that
grants no discretion yields de novo review of an agency’s
determ nation, and a Code provision that does grant discretion
yields the sane de novo review, then the discretion is illusory.
The majority’s approach effectively rel egates the agency’s

di scretion to being relevant only to the agency that exercises it
and overl ooks that discretion when the agency’s action is being
revi ewed.

Contrary to that approach, it is when agency action is being
judicially reviewed that a grant of discretion has its
significance. O course, this Court can properly enploy an
abuse-of -di scretion standard to review | RS action only where the
Code has conferred discretion on the IRS. By the sane token,
where discretion has in fact been conferred, the only proper
review is for abuse of that discretion.®® The majority pays lip
service to the grant of discretion in section 6015(f) but then

overl ooks that discretion with its de novo revi ew.

13See Estate of Roski v. Comm ssioner, 128 T.C 113, 128
(2007) (noting the Comm ssioner’s concession that “‘a
di scretionary act * * * could only be subject to an abuse of
di scretion review ").
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1. Abandoni ng the Abuse-of-Di scretion Standard Contradicts
Uni f orm Pr ecedent .

The majority acknow edges, majority op. p. 7, that “[we
have generally reviewed the Conmm ssioner’s denial of relief under
section 6015(f) for abuse of discretion”, majority op. p. 7-8,

and it appropriately cites Butler v. Conm ssioner, 114 T.C 276

(2000), in which we held that this Court had jurisdiction over
section 6015(f) and that the standard of review in a section
6015(f) case is for abuse of discretion. Butler so held (as the
majority states, majority op. p. 8) “because of the discretionary

| anguage in section 6015(f)” (i.e., “the Secretary may relieve”

(enphasi s added)).
The abuse-of-di scretion standard for review ng denial of

relief under section 6015(f) was enployed again in Cheshire v.

Comm ssioner, 115 T.C. 183, 197-198 (2000), affd. 282 F.3d 326

(5th Cr. 2002), which the Court of Appeals for the Fifth Grcuit
affirmed, stating:

Section 6015(f) confers power upon the Secretary
and his del egate, the Conmm ssioner, to grant equitable
relief where a taxpayer is not entitled to relief under
8 6015(b) or (c), but “taking into account all the
facts and circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any deficiency
(or any portion of either).” In this case, Appellant
argues that the Comm ssioner inproperly denied her
equitable relief with respect to the retirenent
distributions and the interest incone. This court
reviews the Comm ssioner’s decision to deny equitable
relief for abuse of discretion. [282 F.3d at 338;
enphasi s added; fn. refs. omtted.]

Simlarly, in Mtchell v. Comm ssioner, T.C Mno. 2000-332,

affd. 292 F.3d 800 (D.C. Cir. 2002), we held, and the Court of



- 46 -
Appeals for the D.C. Circuit affirmed, that the Comm ssioner had
not abused discretion in denying section 6015(f) relief. In
affirmng the use of the abuse-of-discretion standard, the Court
of Appeals relied on the | anguage of section 6015(f) and st ated:

As the decision whether to grant this equitable
relief is commtted by its terns to the discretion of
t he Secretary, the Tax Court and this Court review such
a decision for abuse of discretion. See Flores v.
United States, 51 Fed. d. 49, 51 &n. 1 (2001);
Butler, 114 T.C. at 291-92. W conclude that there was
no such abuse, for the reasons given by the Tax Court
inits decision * * * [292 F.3d at 807; enphasis
added. ]

In Mtchell the Court of Appeals thus cites, inter alia, Flores

V. United States, 51 Fed. d. 49, 51 & n.1 (2001), in which the

Court of Federal Clains stated that it “has jurisdiction to
revi ew whet her the Conm ssi oner has abused his discretion under

section 6015(f)”. Again, in Neal v. Conm ssioner, 557 F.3d 1262,

1263 (11th Cir. 2009), affg. T.C. Menp. 2005-201, where “[b]oth
parties agree[d] that the Tax Court appropriately used an abuse
of discretion standard of review', the Court of Appeals for the
El eventh Circuit affirmed our holding that section 6015(f) calls
for an abuse-of-discretion standard of review and a de novo scope
of review. In unpublished opinions, the Courts of Appeals for
the Third, Sixth, and Ninth Grcuits have also affirned the Tax
Court’s use of the abuse-of-discretion standard for review ng

section 6015(f) cases. See Capehart v. Conmm ssioner, 204 Fed.

Appx. 618 (9th Cir. 2006) (citing Mtchell v. Conm ssioner, 292

F.3d 800 (9th G r. 2006), affg. T.C. Meno. 2000-332), affg. T.C
Meno. 2004-268; Doyle v. Conmm ssioner, 94 Fed. Appx. 949 (3d Cr
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2004) (citing Mtchell), affg. T.C. Meno. 2003-96; At v.
Conm ssi oner, 101 Fed. Appx. 34 (6th Gr. 2004), affg. 119 T.C

306 (2002).

This Court’s above-cited opinions in Butler, Cheshire,

Mtchell, and Neal were deci ded before the 2006 amendnents to
which the majority attaches inportance and which are discussed
bel ow;, but for the current point it is sufficient to observe that
even after that anendnent, this Court has consistently used the

abuse of discretion standard.® See Stolkin v. Conmni ssioner

T.C. Meno. 2008-211; Alioto v. Commi ssioner, T.C Mno. 2008-185;

Ni hi ser v. Conmi ssioner, T.C Meno. 2008-135; Dunne V.

Conmi ssioner, T.C. Menpb. 2008-63; Gonce v. Commi ssioner, T.C

Meno. 2007-328; Dowell v. Conm ssioner, T.C. Menp. 2007-326;

&ol den v. Conm ssioner, T.C. Mnob. 2007-299, affd. 548 F.3d 487

(6th Cr. 2008); Billings v. Conm ssioner, T.C Meno. 2007-234;

Beatty v. Commi ssioner, T.C Meno. 2007-167; Butner v.

Conmi ssioner, T.C. Meno. 2007-136; Banderas v. Conm ssioner, T.C.

Meno. 2007-129; Ware v. Comm ssioner, T.C Meno. 2007-112; Farner

v. Conm ssioner, T.C. Menob. 2007-74; Van Arsdal en v.

Conmi ssioner, T.C. Menop. 2007-48.

14Cf. Wener v. Commissioner, T.C. Menp. 2008-230 (“Because
we cannot ascertain what analysis was nmade by the Appeals officer
in reaching his or her determnation that petitioner is not
entitled to relief under section 6015(f), we cannot review the
determ nation for abuse of discretion. Instead, we shall exam ne
the trial record de novo to deci de whet her respondent properly
concluded that petitioner is not entitled to relief” (fn. ref.
omtted)).
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Thus not only this Court but also the Courts of Appeals and
the Court of Federal Cains have uniformy applied the abuse-of -
di scretion standard to review the Conm ssioner’s exercise of the
di scretion granted to himby the ternms of section 6015(f), and
until today no court has held otherw se. |Indeed, today’s
majority opinion is at odds with this Court’s prior opinion
i ssued less than a year ago in this very case, Porter V.

Comm ssioner, 130 T.C 115, 122-123 (2008) (Porter 1), in which

we defended the use of an abuse-of-discretion standard of review
with a de novo record scope of review. The Court did state in a
footnote that “we need not decide any issue relating to the
standard of review', id. at 122, but the opinion concludes with
t hese words, i1d. at 125:

The nmeasure of deference provided by the abuse of

di scretion standard is a proper response to the fact
that section 6015(f) authorizes the Secretary to
provi de procedures under which, on the basis of all the
facts and circunstances, the Secretary may relieve a
taxpayer fromjoint liability. That approach (de novo
revi ew, applying an abuse of discretion standard)
properly inplenments the statutory provisions at issue
here and has a long history in nunmerous other areas of
Tax Court jurisprudence.

In making its about-face, the majority does not state today that
this Court erred in its original holding in Butler v.

Comm ssioner, 114 T.C 276 (2000), but says rather that in Butler

“our adoption of an abuse of discretion standard was

appropriate.” Mijority op. p. 9. However, the majority has

15See Porter v. Comm ssioner, 130 T.C. 115, 143 (2008)
(Goeke, J., concurring) (“it was logical for the Court in Butler
* * * to find that the standard of review was abuse of discretion

(continued. . .)
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undertaken a “reconsi deration” that was pronpted by the 2006

anendnents, to which we now turn.

[11. The 2006 Anendnent to Section 6015(e) Does Not Inplicate the
Abuse-of -Di scretion Standard.

A. The Backqground to the 2006 Anmendnent

Bef ore 2006, requests for section 6015(f) relief could arise
in the Tax Court in various procedural contexts. Three of
these--i.e.,

[1] as an affirmative defense in deficiency

redeterm nati on cases because of section 6213(a),

[2] as a renedy on review of collection due process

determ nati ons because of section 6330(d)(1)(A), and

[3] as relief in stand-al one petitions when the

Comm ssi oner has asserted a deficiency against a

petitioner[16]
--were not inplicated in the jurisdiction controversy that arose
in 2006. However, a fourth procedure is the so-called
“nondefi ci ency stand-al one petition”. Were a joint tax return
reports a tax liability that the joint taxpayers have not fully
paid, and the IRS has not asserted a deficiency, one of the
spouses m ght request relief fromthat joint liability and, if
the relief is denied, mght file a petition under section
6015(e)(1). Such nondeficiency stand-al one petitions becane a

subj ect of controversy because of |anguage in the first sentence

(...continued)

because of the discretionary | anguage in section 6015(f)”). As
we argue bel ow, nothing material has changed since Butler was
decided in 2000; and if the abuse-of-discretion standard was

“l ogical” and “appropriate” then, it remains so today.

Billings v. Conm ssioner, 127 T.C. 7, 18 (2006)
(Billings 1).
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of section 6015(e)(1): “In the case of an individual against whom

a deficiency has been asserted”. (Enphasis added.) This

enphasi zed | anguage had been added to section 6015(e)(1) in
Decenber 2000; and for any petitioner seeking section 6015(f)
relief whose jurisdictional basis was section 6015(e), this 2000
anendnent rai sed an obvi ous question whether the case could
proceed in the absence of a deficiency s having been asserted.

As is noted above, it was in Butler that we held that we
woul d use an abuse-of -di scretion standard to review the IRS s
denial of such relief. Butler itself was a deficiency suit
brought pursuant to section 6213(a) by a cl ai mant agai nst whom a
deficiency had been asserted, but its reasoning would apply to
review of section 6015(f) relief however it arose. Butler was
brought and deci ded before the 2000 anmendnent that provoked the
particul ar controversy that produced the 2006 anmendnent on which
the majority relies. |In any event, cases like Butler--a
deficiency suit under section 6213(a) brought by a petitioner who
sought relief under section 6015(f) and agai nst whom a defi ci ency
had been asserted--were not inplicated in this jurisdictional
probl eminvol ving section 6015(e)(1).

On the basis of the | anguage added to section 6015(e)(1) in
2000 (“agai nst whom a deficiency has been asserted”), first the

Ninth Crcuit, in Comm ssioner v. Ewing, 439 F.2d 1109 (9th G

2006), revg. 118 T.C 494 (2002) and vacating 122 T.C 32 (2004),

and then the Eight Grcuit, in Bartman v. Conm ssioner, 446 F. 3d

785 (8th Cir. 2006), revg. in part T.C. Meno. 2004-93, held that
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we | acked jurisdiction under section 6015(e)(1) where no
deficiency had been asserted agai nst the taxpayer. The Tax Court

accepted this analysis in Billings v. Conm ssioner, 127 T.C. 7

(2006) (Billings 1), and inplied that Congress should

“identif[y] this as a problemand fix[] it legislatively”.

B. The Nature of the 2006 Anendnent

Congress did identify and fix the problem On June 15,
2006, Senators Feinstein and Kyl proposed an anmendnent that
Senator Feinstein characterized as “only mnor |egislative
nodi fications * * * [to] clarif[y] the statute’s original intent”
and to “provide a straightforward and uncontroversial solution to
the unfair treatnment of innocent spouses under current |aw that
resulted after “[r]ecent decisions of the Eighth and Ninth

Circuit Courts of Appeals” (i.e., Ewing and Bartnman). 152 Cong.

Rec. S5962-5963 (daily ed. June 15, 2006). Senator Kyl simlarly
expl ai ned that he sought “to clarify the jurisdiction of the U S
Tax Court in cases involving ‘equitable relief’ for innocent

spouse clains.” 1d. at S5963. Congress adopted their proposal

Y"The Tax Court observed in Billings I, 127 T.C. at 17, that
this analysis did not deprive the Tax Court of jurisdiction over
all section 6015(f) cases, but only over those raised in so-
cal |l ed “nondeficiency stand-al one petitions”. . 1t observed that
“innocent spouse relief under all subsections of 6015" (i.e.,

i ncl udi ng section 6015(f) relief) remained available in
deficiency cases under section 6213(a) and in collection due
process cases under section 6330(d)(1)(A), as well as in “stand-
al one petitions when the Conm ssioner has asserted a deficiency
against a petitioner.” 1d. at 18.
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and anended section 6015(e)(1) to read as follows, by adding the
| anguage that is enphasized here:®

SEC. 6015(e). Petition for Review by Tax Court. --
(1) 1In general.--In the case of an individual

agai nst whom a deficiency has been asserted and who

el ects to have subsection (b) or (c) apply, or in the

case of an individual who requests equitable relief
under subsection (f)--

(A In general.--In addition to any ot her

remedy provided by |aw, the individual may

petition the Tax Court (and the Tax Court shal

have jurisdiction) to determ ne the appropriate

relief available to the individual under this

section * * *,
(I't should be noted that, apart fromthe | anguage enphasi zed, al
t he | anguage quot ed above was in the statute before 2006. In
particular, the pre-2006 statute gave the Tax Court jurisdiction
“to determ ne the appropriate relief” (enphasis added), and the
2006 anmendnents made no change to that term nol ogy.)

C. The I napplicability of the 2006 Anendnent to This Case

The gi st of the 2006 anmendnent was to add subsection (f)
relief to the provision in section 6015(e) giving jurisdiction to
the Tax Court. The anmendnment responded to court opinions hol ding
that the Tax Court |acked jurisdiction over one category of
section 6015(f) cases (nondeficiency stand-alone petitions). The

express purpose of the 2006 anendnment was to clarify Congress’s

8The Tax Relief and Health Care Act of 2006, Pub. L. 109-
432, div. C, sec. 408(a), 120 Stat. 3061. As is discussed supra
p. 4 & note 9, these 2006 anendnents al so added, to the existing
references in section 6015(e)(1)(A)(i)(lIl) and (B)(i) to a
taxpayer’s “elect[ing]” relief under subsections (b) and (c), new
references to a taxpayer “request[ing]” subsection (f) relief.
Id. sec. 408(b), 120 Stat. 3062.
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intent that the Tax Court should have jurisdiction to review all
types of section 6015(f) cases. To do this, the 2006 anmendnent
sinply added a phrase to the existing provision of section
6015(e). It had no effect on the other types of section 6015(f)
cases. It made no change to the discretionary |anguage in
section 6015(f).

The | anguage and history of the 2006 anendnment show that the
anendnent had nothing to do with the abuse-of-discretion
standard. There is no hint in the legislative history that
Congress intended to nodify the long line of cases that had
previously applied the abuse-of-discretion standard. Thus, after

t he anendnent, we explained its purpose and effect in Billings v.

Commi ssioner, T.C. Meno. 2007-234 (Billings I1), and stated: “W

are mndful that our review of that decision [to deny
section 6015(f) relief] is for abuse of discretion. See Butler

v. Comm ssioner, 114 T.C. 276, 287-92 (2000).” The 2006

anendnent was sinply a straightforward clarification of our
jurisdiction.

In fact, the majority does not actually argue that the
2006 anendnent made any change that drives their concl usion
Rather, the ngjority sinply states that a “reconsi deration” of
our standard of review is “warranted” because of “Congress’s
confirmation of our jurisdiction” in the 2006 anendnents.
Majority op. p. 8  The 2006 anendnents thus appear to be not a
justification but an occasion for the magjority’s decision, and

the specific argunents in support of that decision do not
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actually turn on any statutory | anguage that was changed in 2006.
We now turn to those specific argunents.

| V. Abandonment of the Abuse-of-Di scretion Standard of Revi ew
for Section 6015(f) Cases Is Not Warranted by Any Feature of

the Statute.

A. The Word “Deternine” in Section 6015(e)

The majority opinion places great inportance on the fact
t hat anmended section 6015(e) provides the Tax Court with
jurisdiction “to determi ne the appropriate relief available to
the individual under this section” (enphasis added)--|anguage
that existed before the 2006 anendnent and that had been
considered in Butler and all the cases after it that applied the
abuse-of -di scretion standard. The majority now asserts:

The use of the word “determ ne” suggests that Congress

intended us to use a de novo standard of review as well

as scope of review. In other instances where the word

“determne” or “redetermne” is used, as in sections

6213 and 6512(b), we apply a de novo scope of review

and standard of review. See Porter v. Conmi SsSioner,
130 T.C. at 118-119. [Majority op. p. 10.]

The cited passage in Porter | does discuss the significance of
the word “determne”--albeit for its inplications on the scope of
review. However, when Porter | cane to address the standard of
review, it correctly argued at sone length, see 130 T.C. at 122-
123, for the conpatibility of a de novo trial and a review for
abuse of discretion. And it could hardly have done ot herw se.
Anyone who woul d argue that an abuse-of-discretion standard of
revi ew cannot be enployed after a de novo trial wll pronptly

confront the Suprene Court’s contrary holding in Thor Power Tool

Co. v. Conmm ssioner, 439 U S. 522, 533 (1979) (cited, of course,
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in Porter 1), which approved precisely that reginme. See also

Ewi ng v. Commi ssioner, 122 T.C. at 40-41.

In fact, the word “determ ne” cannot have the significance
that the majority infers for the issue of standard of review
The preem nent appearance of a formof the term“determne” is in
our principal jurisdictional statute, which authorizes us to give
a “redetermnation of the deficiency.” Sec. 6213(a). In a
deficiency suit, however, the standard of review nay vary. See
Rule 142. It may be that in nost deficiency cases we do both
conduct the trial de novo and deci de the case “de novo”, inposing
on the taxpayer only a normal burden of proof by the
preponderance of the evidence and entertaining only a norma
presunption that the Comm ssioner’s determ nation was correct.
However, in sone deficiency cases, we do reviewthe
Conmi ssioner’s determnation for an abuse of discretion. See,

e.g., Thor Power Tool Co. v. Conm ssioner, supra. On the other

hand, in sone deficiency cases, the burden of proof is on the
Comm ssi oner, who nmust, for exanple, prove fraud by “clear and
convi ncing evidence.” Rule 142(b). In our “redeterm nation” of
a deficiency, we apply the burden of proof and the standard of
review called for by the | aw applicable to the given case.

That the word “determ ne” does not at all preclude abuse-of -
discretion review is nmade explicit in a statute on which, for a
different point, the majority opinion expressly relies:

Section 6404(h) explicitly provides, “The Tax Court shall have

jurisdiction * * * to determ ne whether the Secretary’s failure
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to abate interest under this section was an abuse of discretion”

(Enmphasis added.) As it is used in the Internal Revenue Code,
the word “determ ne” does not inply that an abuse-of-discretion
standard of review should be abandoned in favor of “de novo”
revi ew.

B. The Conparison to Section 6404

The point that the majority derives fromsection 6404(h) is
t hat, when Congress wants to i npose an abuse-of -di scretion
standard, it knows how to do so. The mgjority observes, majority
op. pp. 10-11, that when Congress granted jurisdiction for review
of the IRS s denial of interest abatenent (suggested by the
maj ority as anal ogous to Congress’s confirmng jurisdiction in
section 6015(e)(1)),® it nmade explicit that we are to determ ne
whet her there “was an abuse of discretion”. Sec. 6404(h)(1).
Clearly, section 6404(h)(1) is the high-water mark of
congressional clarity on this issue of standard of review
However, there is a substantial body of case law calling for

abuse-of -di scretion review in i nstances where the statute does

¥I'n this regard, section 6404 is not, in fact, a
particularly close anal ogue to section 6015(e) but is different
in two significant respects: First, the 1996 anendnent of
section 6404 gave the Tax Court jurisdiction where before it had
none; but the 2006 anmendnent of section 6015(e) clarified the Tax
Court’s jurisdiction as to only one form of section 6015(f)
relief, leaving unaffected the Court’s preexisting jurisdiction
as to other forms. Second, the 1996 anendnent of section 6404
created a new review regi ne; but the 2006 anendnment of
section 6015(e) presupposed the existence of a body of case | aw
t hat had consistently recogni zed an abuse-of-di scretion standard
of review
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not include the phrase “abuse of discretion”.?® Manifestly, when
Congress wants to i npose an abuse-of-discretion standard, it has
nmore than one way to do so. One way it nay do so is to refer (as
in section 6404(h)(1)) to “abuse of discretion”; but another is

to provide (as in section 6015(f)) that “the Secretary nay

relieve such individual of such liability.” (Enphasis added.)

C. The Absence of the Possibility of Renmand

The majority states that “[a]n abuse of discretion standard
of reviewis also at odds wth our decision to decline to renmand
section 6015(f) cases for reconsideration. Friday v.
Comm ssi oner, 124 T.C 220, 222 (2005).” WMjority op. p. 12.

Tax jurisprudence would be sinpler, and preferable to sone, if
each tax case called for either abuse-of-discretion review of an
agency-level record with a possibility of remand to the agency,
or else de novo decision based on a newtrial record with no
option of agency remand. This neat paradigmis conprom sed when
our systemcalls for a decision to be based on an agency record
but for the court to review the matter de novo, 2! or when our

systemcalls for a decision to be based on a trial de novo but

20See supra notes 3-6

2T Tl he standard * * * of review to be enployed by the
District Court [under section 7428] in exam ning the
determ nation of the Secretary [as to initial qualification for
t ax- exenpt status] * * * is to be de novo. * * * Normally, the
Court’s decision wll be based on the facts as represented in the
adm nistrative record.” |Inc. Trustees of the Gospel Wrker Soc.
v. United States, 510 F. Supp. 374, 377 n.6 (D.D.C. 1981), affd.
wi t hout published opinion 672 F.2d 894 (D.C. Cr. 1981).
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for the court to review for an abuse of discretion?--but that is
what our system sonetines calls for. |If the systemwould be
i nproved by allowing the Tax Court to remand section 6015(f)
cases to the IRS, then Congress will have to enact a “statutory
provision[] reserv[ing] jurisdiction to the Conm ssioner”.

Friday v. Conm ssioner, 124 T.C 220, 221 (2005) (denying remand

of section 6015 cases).

D. The Conparison to Section 6015(b) and (c)

The majority opines that, since our jurisdiction to decide
section 6015(f) cases has now been settled by the 2006
anmendnents, “there is no | onger any reason to apply a different
standard of review under subsection (f) than under subsections
(b) and (c)”. Majority op. p. 13. 1In fact, as we have al ready
shown, the relief provided in subsection (f) is materially
different fromthe relief provided in subsections (b) and (c)--
both in the | anguage of those subsections (see supra note 8) and
in the characterization of those fornms of relief in
section 6015(e) and its anendnments nmade in 2006 (see supra
note 9). The Court currently recognizes in Lantz v.

Comm ssioner, 132 T.C. __, _ (2009) (slip op. at 23), that

Congress “intended that taxpayers have two kinds of renedies”--

25ee Porter 1, 130 T.C at 122-123 (“Review for abuse of
di scretion does not * * * preclude us fromconducting a de novo
trial. Ewng v. Conm ssioner, 122 T.C [32] at 40 [(2004)]”
(citing, e.qg., cases under secs. 446, 482, and 6404). Remand is
not possible in a refund case, see D Avanzo v. United States,
54 Fed. d . 183, 187 (2002), or in a deficiency case; and when
t hese abuse-of-discretion issues arise (as they do) in refund and
deficiency cases, remand i s not an option.
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“traditional” and “equitable”. |[If indeed Congress intended
subsection (f) to provide a distinct reginme, with an equitable
remedy to be “requested” rather than “elected”, it is perfectly
consistent with that intention that it also intended us to revi ew
agency action for an abuse of discretion.

Under section 6015(f), “the Secretary may relieve” from
joint liability; but when the Secretary denies such relief, and
we review that decision under section 6015(e)(1)(A), we should
review for an abuse of discretion. | would so hold.

COHEN, WELLS, FOLEY, THORNTON, and MORRI SON, JJ., agree with

this di ssenting opinion.



