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MVEMORANDUM OPI NI ON

COHEN, Judge: This case was filed in response to a notice of
determ nation concerning collection action. It is before the
Court on (1) respondent’s notion for summary judgnent and to
i npose a penalty under section 6673 against petitioner, and (2)
the Court’s order to show cause directed at petitioner’s counsel

requiring himto explain why counsel should not be required under
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section 6673(a)(2) to pay personally any excess costs, expenses,
and attorneys’ fees reasonably incurred because of his conduct in
this case. Unless otherwi se indicated, all section references
are to the Internal Revenue Code, and all Rule references are to
the Tax Court Rules of Practice and Procedure.

Backgr ound

Petitioner resided in Tennessee at the tinme his petition was
filed. He received conpensation for services and other forns of
t axabl e i ncome during 1999, 2000, 2001, and 2002. Petitioner
failed to file valid Federal incone tax returns for those years,
and he clains that he is not required to file returns or pay
taxes on noney earned fromhis |abor or services. He also nakes
ot her frivolous argunents about whether he is a “taxpayer” or an
“indi vidual ” under the Internal Revenue Code.

The I nternal Revenue Service (IRS) sent statutory notices of
deficiency to petitioner. Although he received the notices of
deficiency, petitioner did not file petitions in this Court, and
the amounts determned in the notices were assessed. The IRS
al so determned a frivolous return penalty for 1999 under section
6702. (Al though the petition included reference to the section
6702 penalty, that part of the case was dism ssed for |ack of

jurisdiction because the determ nation appeal ed by the petition
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was made before the effective date of the anmendnent of section
6330(d) (1) by the Pension Protection Act of 2006, Pub. L. 109-
280, sec. 855, 120 Stat. 1019.)

On Cctober 12, 2005, the IRS sent to petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing in
order to enforce collection of the unpaid liabilities for 1999
t hrough 2002. The notice showed then-outstanding liabilities
totaling $434,796.64. By letter dated October 25, 2005,
petitioner requested a hearing and nmade various spurious denmands.
He clained to have researched the Constitution, the Internal
Revenue Code, casel aw, and “other publications” and asserted: “MW
research has lead [sic] nme to the conclusion that | am NOT
required by any law to file an individual tax return or pay
inconme tax on the noney | earn fromny |abor or services.”

On April 21, 2006, a settlenent officer responded to
petitioner’s request for a hearing and advised petitioner that
the itens nentioned in his request are itens that courts have
determ ned are frivolous or groundless. The letter advised
petitioner that “Appeals does not provide a face-to-face
conference if the only itens you wi sh to discuss are those
menti oned”, indicated the alternatives available to petitioner,
and schedul ed a tel ephone conference. Petitioner responded with

a letter dated May 10, 2006, repeating his demands and nmeki ng
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threats. Petitioner acknow edged that he had reviewed the IRS
publication entitled “The Truth About Frivol ous Tax Argunents”,
but he denied that the publication addressed the issues he had
rai sed

On August 11, 2006, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was sent to
petitioner. The notice sustained the proposed | evy, noting that
petitioner had raised only frivolous issues and had been war ned
that if he persisted in raising frivolous argunents, the Court
may i npose sanctions under section 6673.

In his petition filed Septenber 11, 2006, petitioner sought
relief “on all non-frivolous issues” but did not specify errors
in the notice of determ nation.

On August 31, 2007, Respondent’s Mdtion For Sunmary Judgnent
(first notion for sunmary judgnent) was filed. Respondent set
out the history of petitioner’s frivolous argunents and requested
a penalty under section 6673. At the hearing on the notion for
summary judgnent, respondent’s counsel disclosed to the Court
that certain additions to tax reflected in the transcripts of
petitioner’s account had been inproperly assessed and woul d be
abated. The first notion for summary judgnment was deni ed, and
the Court stated that satisfaction of the requirenents of section
6330 shoul d be denonstrated at trial rather than in a summary

adj udi cation. The Court was al so concerned with unjustified
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delay in resolving this action because of the infrequency of
trial sessions in Menphis, Tennessee, the place of trial
requested by petitioner.

On Novenber 14, 2008, Respondent’s Modtion For Summary
Judgnent and to I npose a Penalty Under |I.R C. Section 6673
(second notion for summary judgnent), which is now pendi ng, and
Respondent’s Motion to Permt Levy were filed. The pending O der
to Show Cause dated February 4, 2009, recounted additional
hi story and included the foll ow ng:

By notice served January 8, 2008, this case was
set for trial in Menphis on June 9, 2008. On June 5,
2008, petitioner noved for a continuance, which was not
opposed by respondent, on the ground that he had
enpl oyed counsel, Jerold Barringer, “so that M.
Barringer and Petitioner can elimnate issues
Petitioner sought to raise, but which would be
foreclosed” at trial. The Court reluctantly granted
t he conti nuance.

By notice served Novenber 18, 2008, this case was
set for trial in Menphis on April 20, 2009.
Respondent’ s pendi ng notions apparently crossed in the
mail with the notice of trial. Respondent’s notions
recount the history of frivolous argunents nade by
petitioner, establish that petitioner is precluded from
di sputing the underlying liabilities in this case
because of his receipt of statutory notices of
deficiency, explain that the invalid assessnents of
certain penalties have been abated, and assert that
respondent has shown good cause for the renoval of the
suspension of the levy that results during the pendency
of this action. Petitioner’s response does not raise a
bona fide material issue of fact but nerely seeks nore
time to pursue discovery. Petitioner’s argunment that
respondent’s notions shoul d be deni ed because they are
premature until petitioner secures responses to his
various inquiries is patently for the purpose of del ay.
Petitioner’s interrogatories indirectly assert stale
tax defiance argunents about terns such as “taxpayer”,
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“person”, “non-resident alien”, “incone”, and other
non-neritorious argunents about del egated authority.
These argunents are directed to the underlying
liabilities that will not be considered in this case.

We agree with respondent and concl ude that
petitioner’s pursuit of frivolous and groundl ess
argunent s throughout the collection review process is
intended to delay collection. Under such
ci rcunst ances, |evy action should not be suspended.
Section 6630(e)(2). See Burke v. Comm ssioner, 124
T.C. 189, 196-197 (2005).

The di scovery of the invalid assessnent of certain
penalties that led to the Court’s denial of
respondent’s prior notion for sumrary judgnment was nade
and di scl osed by respondent and was not reveal ed by
petitioner’s frivolous and dilatory tactics. That
concessi on by respondent does not preclude an otherw se
appropriate penalty under section 6673. Petitioner’s
counsel, rather than resolving issues as represented in
the petitioner’s notion for continuance filed June 5,
2008, has continued the frivolous and dilatory course
of conduct and seeks to nmultiply these proceedi ngs
unr easonably and vexatiously. See section 6673(a)(2).
Petitioner’s counsel is fully aware of the consequences
of pursuing frivolous argunments. See United States v.
Patri dge, 507 F.3d 1092, 1095-1097 (7th Cr. 2007).
Upon due consideration and for cause, it is hereby

ORDERED t hat respondent’s Mdtion to Permt Levy
filed Novenber 14, 2008, is granted pursuant to section
6630(e)(2), and the levy action that is the basis of
this proceeding is not suspended. It is further

ORDERED t hat respondent’s Mtion for Summary
Judgnent and to Inpose a Penalty Under |I.R C. section
6673 is set for hearing on April 20, 2009, at the trial
session of the Court theretofore scheduled to comence
at 10:00 AAM in Room 1006, Federal Building, 167 North
Main Street, Menphis, TN 38103. Trial nmay proceed
i mredi ately if the notion for summary judgnent is
denied, and this case will not be further conti nued.

It is further

ORDERED t hat at the hearing on April 20, 2009,
petitioner’s counsel, Jerold W Barringer, shall show
cause, if any he has, why he should not be required
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under section 6673(a)(2) to pay personally any excess

costs, expenses, and attorneys’ fees reasonably

i ncurred because of his conduct in this case. It is

further

ORDERED t hat at the hearing on April 20, 2009,
respondent shall present evidence of costs, expenses,

and attorneys’ fees, if any, that respondent would

cl ai munder section 6673(a)(2).

On April 15, 2009, the Court received a letter from
petitioner in which he clained that his counsel, Jerold W
Barringer (Barringer), had failed to communicate with him The
letter stated in part: “lI amin the process of preparing
notions, the purpose of which is to obtain postponenent of the
schedul ed trial date so | can retain another |awer, conplete
Di scovery and otherw se prepare for trial.”

When the case was called on April 20, 2009, petitioner’s

letter was filed as a notion to wi thdraw counsel. Barringer
st at ed:
W' ve had a breakdown of conmmuni cati on. | have,
in fact, sent emnils to M. Powell, as well as l|eft

phone nessages for him but we have different theories
about where this case is going or what this case could
do, and for sone tinme now |’'ve not been able to pursue
the issues he wants to pursue, so | don’t know how
can represent what he wants to do. | have a different
theory of where the case could conceivably go, but I
don’t know whet her he wants to go that route.

Respondent’ s counsel did not oppose w thdrawal of petitioner’s
counsel but did oppose a continuance. Respondent’s counsel filed
a decl aration describing respondent’s attorneys’ tinme and

claimng $6, 275 as the amobunt to be awarded under section
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6673(a)(2). Barringer was allowed 30 days to respond to the
claimed costs, and the notion to w thdraw counsel was grant ed.

Petitioner proceeded pro se and persisted in his demands for
di scovery and a continuance. He submtted an Ofer of Proof in
whi ch he set forth his frivolous argunents that he is not an
individual required to file inconme tax returns or pay taxes and
conpl ained of the denial of a face-to-face hearing and denial of
di scovery. He did not raise any issue of material fact
precl udi ng summary j udgnent.

Barringer’s Response and Cbjection to Mtion For 6673
Sanctions and Response to Request for Attorneys Fees was filed
May 20, 2009. He challenges the validity of the assessnent and
ot her docunents on the alleged absence of appropriate signatures
by IRS personnel. He clainms that respondent was obligated to
produce a Form 23C, Assessnent Certificate--Sumary Record of
Assessnents, and copies of the notices of deficiency petitioner
requested as a pro se, even though Barringer has acknow edged to
respondent’s counsel that petitioner received the notices of
deficiency. He insists that the discovery was appropriate
because “Petitioner has sought to know exactly how all the
provisions of the I.R C apply to hinf, but he asserts that
“Petitioner would not have agreed to any issue, ever, as
denonstrated in open court on April 20, 2009.” The latter

statenent is made in support of Barringer’s argunment that
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counsel’s invol venrent was not the cause of the tinme expended by
respondent’s counsel that is the basis of the claimunder section
6673(a) (2).

Di scussi on

Petitioner has not been deterred by the nmultiple warnings
that his argunents are frivolous, and his former counsel argues,
persuasi vely, that petitioner would never give up his argunents.

Despite repeated warni ngs by respondent and the Court,
petitioner continues to maintain the sanme frivol ous positions and
to i npose extra burdens on respondent in pursuing matters where
there is no reasonabl e dispute. Argunents that conpensation for
services is not taxable have been repeatedly and thoroughly
rejected in cases too nunerous to nention. Argunents such as
t hose pursued by petitioner have resulted in crimnal

convictions, e.g., United States v. Sloan, 939 F.2d 499 (7th Gr

1991; United States v. Collins, 920 F.2d 619 (10th Cr. 1990);

civil fraud penalties, e.g., Rowee v. Conm ssioner, 80 T.C 1111

(1983); Chase v. Conmmissioner, T.C Meno. 2004-142; section 6673

penalties, e.g., Sawkaytis v. Conm ssioner, T.C Meno. 2002-156,

affd. 102 Fed. Appx. 29 (6th Cr. 2004); and sanctions for

frivol ous appeals, e.g., Martin v. Conm ssioner, 756 F.2d 38 (6th

Cir. 1985), affg. T.C. Meno. 1983-473; Perkins v. Conmm ssioner,

746 F.2d 1187 (6th G r. 1984), affg. T.C. Meno. 1983-474. 1In any
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event, argunents about his underlying liability for the taxes
wer e precluded by section 6330(c)(2)(B) because petitioner
received notices of deficiency for the years in dispute.
In the context of cases brought under section 6330,
procedural argunments such as those made by petitioner and now by

Barringer have been refuted repeatedly. See, e.g., Roberts v.

Commi ssioner, 118 T.C. 365, 372-373 (2002) (and cases cited

thereat) (section 6673 penalty inposed on the taxpayer, who had
been counsel in prior cases), affd. 329 F.3d 1224 (11th G

2003); see also Craig v. Comm ssioner, 119 T.C 252, 261-264

(2002); Pierson v. Conm ssioner, 115 T.C 576, 579-580 (2000);

Davis v. Comm ssioner, 115 T.C. 35 (2000). The argunents made

and the cases rejecting themare cited in the IRS publication,
“The Truth About Frivol ous Tax Argunents”, sec. |l (Feb. 1
2009), available on the IRS Wb site at ww. irs.gov, which
petitioner acknow edges review ng. Under the circunstances,
petitioner did not have a right to a face-to-face hearing. See

Lunsford v. Commi ssioner, 117 T.C. 183 (2001). (Because of the

denonstrated abuses of the section 6330 procedures, in the Tax
Relief and Health Care Act of 2006, Pub. L. 109-432, div. A sec.
407(a), 120 Stat. 2960, Congress has added a penalty for

frivol ous subm ssions including subm ssions under section 6330.

Sec. 6702(b)(2)(B)(i)(Il); see Notice 2008-14, 2008-1 C. B. 310.)
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Nei t her petitioner nor Barringer acknow edges the
authorities show ng that their argunents are totally lacking in
merit and have no |ikelihood of success. In simlar

circunstances in United States v. Patridge, 507 F.3d 1092, 1095-

1097 (7th Gr. 2007), the Court of Appeals described Barringer’s
“Inability to distinguish between plausible and preposterous
argunments” and characterized himas a “recidivist” for ignoring
that court’s “2006 decision rem nding himthat taxpayers cannot
use a request for a collection hearing to contest their
substantive liability.” In the absence of any acknow edgnent of
current law, there is no indication of a good-faith attenpt to
change it. See Rule 201(a); Mdel Rules of Profl. Conduct R 3.1
(2008). W conclude that Barringer was adequately warned yet
persisted. Thus his conduct was reckless and in bad faith. See

Takaba v. Conm ssioner, 119 T.C 285 (2002); Davis v.

Comm ssioner, T.C Meno. 2007-201, affd. 301 Fed. Appx. 398 (6th

Cir. 2008); Gllespie v. Conm ssioner, T.C Meno. 2007-202, affd.

292 Fed. Appx. 517 (7th Gr. 2008); Edwards v. Conm ssioner, T.C

Meno. 2003- 149, affd. 119 Fed. Appx. 293 (D.C. Cr. 2005).
According to Barringer, all of his conduct in this case was
consi stent wth demands of petitioner. Petitioner’s conduct
while acting pro se was totally groundl ess and patently for the
purpose of delay. On the entire record, a penalty wll be

awar ded agai nst petitioner in the anmount of $25, 000.
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Respondent’s item zation clains 36.25 hours as “excess hours
attributable to the invol venent of petitioner’s counsel” and
includes tinme for preparation of the second notion for summary
judgnent, tinme spent as a result of the frivol ous discovery
requests sent by Barringer after he entered his appearance in the
case, and tinme spent in response to the Court’s order to show
cause. Respondent sets out the tine and experience of various
attorneys and proposes rates previously adopted by the Court.

See Takaba v. Conm ssioner, supra at 303-305; Harper v.

Conmm ssioner, 99 T.C. 533, 551 (1992).

Barringer clainms that the time spent in relation to the
second notion for summary judgnent woul d have been necessary even
w thout his involvenment. He attenpts to excuse his subm ssion of
the interrogatories on the basis that they were denanded by his
client. He does not dispute the reasonabl eness of the hourly
rates suggested for the various attorneys based on their
experi ence.

In denying the first notion for summary judgnment, the Court
expressly stated that satisfaction of the requirenents of section
6330 should be denonstrated at trial rather than in a summary
adj udi cation. The case was submtted on the second notion for
summary judgnent at the tine of trial because petitioner offered
only the sane stale frivol ous argunents he had pursued fromthe

begi nni ng of the adm nistrative proceedi ngs and di d not
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denonstrate any remaining material i1ssues of fact. The sane
result would have been achi eved wi thout the second notion for
summary judgnent. We do not accept Barringer’s argunent that the
second notion for summary judgnent woul d have been necessary
w thout his involvenent. W believe that it was unnecessary with
or without his involvenent. It was a choice by respondent to
di sregard the advice of the Court, and we decline to require
Barringer to conpensate respondent for that choice.

Ef fecting del ay and unnecessary responses through abuse of
the di scovery process is an appropriate basis for an award under

section 6673(a)(2). See Johnson v. Conm ssioner, 116 T.C 111

(2001), affd. 289 F.3d 452, 456-457 (7th G r. 2002). The notion
to permt |levy was an appropriate response to the continuance and
del ays caused by the false representation that Barringer’s entry
of appearance would |l ead to reasoned resolution of this case.
Costs of supervising counsel are recoverable. See Takaba v.

Conmm ssi oner, supra at 304-305. Barringer conplains about tine

spent in consultations anong and between respondent’s counsel,
but that tinme was appropriate because of respondent’s cautious
approach to seeking sanctions by reason of counsel’s conduct and
because the notion to permt levy is not a frequently enpl oyed
opti on.

Excluding tine spent in preparation of the second notion for

summary judgnent, we conclude that the recoverabl e anpunt
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reasonably incurred as a result of Barringer’s unreasonabl e and
vexatious conduct is 7.5 hours at $150 per hour and 18 hours at
$200 per hour, for a total award of $4,725 under section

6673(a) (2).

An appropriate order and

decision will be entered.




