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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for 1997. Rule references are to the Tax
Court Rules of Practice and Procedure. The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned an $8, 780 deficiency in, and a $1, 756
penal ty under section 6662(a) with respect to petitioners’ 1997
Federal inconme tax. The Court nust decide: (1) The anount of
conpensation George A. Quintero earned and received from AAA
Transm ssions Service Center of North Mam , Florida (AAA),
during 1997; (2) whether such conpensation constitutes self-
enpl oynent incone subject to the tax inposed by section 1401,
and (3) whether the underpaynent of tax required to be shown on
petitioners’ 1997 Federal inconme tax return is a substanti al
under st atenment of incone tax.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are husband and wife. They filed a tinmely joint 1997
Federal inconme tax return. At the tinme the anended petition was
filed, petitioners resided in Ponpano Beach, Florida. References
to petitioner are to George A Quintero.

During 1997, petitioner was a student at the Ft. Lauderdale
canpus of Keiser College. Fromthe beginning of the year until
sonetinme in Decenber, he was al so enployed as a “trainee-hel per”
by AAA, an autonobile transm ssion repair shop.

Petitioner was not a certified mechanic during 1997. His
duties at AAA included the renoval and repl acenent of autonobile
transm ssions, but he did not repair or rebuild transm ssions.

When at work he wore a uniform provided by AAA, he used tools
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borrowed from coworkers, and he was supervised by Stuart Smth
AAA' s general manager. As general manager, M. Smth perfornmed
the majority of AAA's bookkeeping functions, including the
preparation of nonthly payroll sheets.

M. Smth, on behalf of AAA, and petitioner signed an
“I ndependent Contractor Agreenent”, dated Decenber 15, 1996 (the
agreenent). According to the agreenent, petitioner agreed to
perform services for AAA as an independent contractor and not as
an enpl oyee.

Petitioner’s work schedul e at AAA varied during 1997. At
the direction of AAA generally he worked 5 days a week, Monday
t hrough Friday, during business hours. Sonme weeks, he worked
“full-time” (40 or nore hours), but often he worked fewer hours
because there was no work for himto do or so that he could
attend classes. Petitioner’s work hours on any given day were
set by AAA and noted on a cal endar mai ntained by a shop
supervisor. M. Smth used the calendar to prepare nonthly
payrol |l sheets that |ist the days and hours that petitioner
wor ked during 1997 and the anount of conpensation he received.
AAA compensated petitioner at the rate of $13.63 per hour. He
was paid in cash, usually once a week on Friday. The nonthly
payrol |l sheet indicates that petitioner was paid a total of

$23, 552 according to the schedul e included at appendi x |.
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During 1997, petitioner maintained a checking account at
Nat i onsBank (the checking account). The checking account was not
a joint account. He deposited sonme of his earnings fromAAA into
t he checking account. During 1997, total deposits of $18, 087
were made to the checking account as set forth in Appendix I

During 1997, Ms. Quintero was enployed part-tinme as a
housekeeper. She earned wages of $10,237 fromthis position, as
reflected on a Form W2 issued to her by her enpl oyer.

AAA issued a Form 1099-M SC, M scel | aneous | ncone, reporting
nonenpl oyee conpensation earned by petitioner during 1997 in the
anount of $23,552. AAA' s accountant prepared the Form 1099-M SC
based on information contai ned on AAA's nonthly payroll sheets.

Petitioners’ 1997 return was prepared by H&R Bl ock Eastern
Tax Service Inc. The return lists Ms. Quintero s occupation as
“housekeepi ng” and petitioner’s as “unenployed”. The only incone
reported on petitioners’ 1997 return is the incone earned by Ms.
Quintero. There is no incone tax liability (either under section
1 or section 1401) reported on the return. A refund of $3, 656
attributable entirely to a section 32 earned incone credit is
cl aimed on the return.

In the notice of deficiency, respondent, relying upon the
Form 1099-M SC i ssued to petitioner by AAA, increased
petitioners’ income by $23,552. Respondent further determ ned

that the conpensation that petitioner received from AAA
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constitutes sel f-enploynent incone subject to tax under section
1401. Respondent al so determ ned that the underpaynent of tax
required to be shown on petitioners’ 1997 is a substanti al
understatenment of income tax and inposed a penalty under section
6662(a). O her adjustnents nade in the notice of deficiency are
not in dispute.

Di scussi on

1. Unreported | ncone

Petitioners acknow edge that petitioner received
conpensation from AAA during 1997 that was not reported on their
1997 return but claimthat petitioner received |less than the
anount reported on the Form 1099-M SC i ssued by AAA. According
to petitioners, AAA's nonthly payroll sheets, which were used to
prepare the Form 1099-M SC i ssued to petitioner, overstate the
nunber of hours petitioner worked during 1997 and, therefore,
overstate the conpensation he was pai d.

On their 1997 return, petitioners expressly represented that
petitioner was unenpl oyed during 1997 and inplicitly represented
that he earned no inconme during that year. Neither
representation is true. In the petition filed in this case,
petitioners represent that their “records” indicate that
petitioner’s “gross” earnings from AAA during 1997 anounted to
| ess than $5,000. |If rmaintained, no such “records” were

presented at trial. At trial, petitioners estimted that
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petitioner’s earnings from AAA anmounted to $6, 350 (conputed by
subtracting gifts fromfamly nmenbers plus the inconme earned by
Ms. Quintero reported on their 1997 return fromthe total
deposits made to the checking account).

We consider petitioners’ various clainms as to the anount of
i ncome petitioner earned during 1997 agai nst the anmount refl ected
on AAA's records.! The accuracy of AAA's nonthly payrol
records, although not beyond question, is supported by the
pattern of deposits into petitioner’s checking account. All
t hi ngs considered, we find AAA's records nore reliable than
petitioners’ various and inconsistent clains as to the anount of
conpensation that petitioner received from AAA during 1997.
Accordi ngly, respondent’s determ nation that petitioner earned
and recei ved conpensation totaling $23,552 from AAA during 1997
I S sustai ned.

2. Sel f - enpl oynent t ax

In addition to the incone tax inposed by section 1, section
1401(a) inposes a tax upon a taxpayer's self-enploynent incone.
Di sregarding irrel evant exceptions, "self-enploynent incone" is
defined as "net earnings fromself-enploynment”, which, in turn,

is defined as "the gross incone derived by an individual from any

1 W note that at trial respondent did not exclusively rely
upon the Form 1099. AAA's payroll records as well as the
testimony of the person responsible for maintaining those records
were also admtted into evidence. See sec. 6201(d).
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trade or business carried on by such individual, |ess the
deductions allowed * * * which are attributable to such trade or
busi ness”". Sec. 1402(a) and (b). Oher than under circunstances
not present in this case, services perfornmed by an individual as
an enpl oyee do not constitute a trade or business for self-

enpl oynment tax purposes. Sec. 1402(c)(2).

According to respondent, the conpensation that petitioner
received from AAA during 1997 constitutes self-enpl oynent incone
subject to tax under section 1401. Petitioners, having failed to
report any such incone on their 1997 return, did not report any
section 1401 tax on that return. They now claimthat petitioner
performed services for AAA during 1997 as an enpl oyee rather than
an i ndependent contractor.

The question of whether an individual performs services for
anot her as an enpl oyee or independent contractor is generally

considered a question of fact. Packard v. Conmm ssioner, 63 T.C

621, 629 (1975). In resolving such questions, this and other
Federal courts apply what is commonly referred to as the common
| aw test enbodied in sections 31.3121(d)-1(c)(2) and 31.3401(c)-

1(b), Enploynent Tax Regs. Mtthews v. Conm ssioner, 907 F.2d

1173, 1178 (D.C. GCr. 1990), affg. 92 T.C 351 (1989); Packard v.

Commi ssi oner, supra. An enployee is defined as “any individual

who, under the usual common |aw rul es applicable in determ ning

t he enpl oyer-enpl oyee rel ati onship, has the status of an
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enpl oyee”. Sec. 3121(d)(2). The relevant factors taken into
account to determne the status of an individual as an enpl oyee
or independent contractor include: (1) The degree of control
exercised by the principal over the details of the work; (2)

whi ch party invests in the facilities used in the work; (3) the
opportunity of the hired party for profit or loss; (4) whether
the type of work is part of the principal's regular business; (5)
t he permanency of the relationship between the parties to the

rel ati onship; (6) whether the principal has the right to

di scharge the individual; (7) whether the principal provides
benefits to the hired party typical of those provided to

enpl oyees; and (8) the relationship the parties believe they are

creating. Profl. & Executive Leasing, Inc. v. Conm ssioner, 89

T.C. 225, 232 (1987), affd. 862 F.2d 751 (9th Cir. 1988); see
also United States v. Silk, 331 U S. 704, 716 (1947). Al though

no single factor is determ native, “enployer control over the
manner in which the work is perforned * * * is the basic test.”

Gen. Inv. Corp. v. United States, 823 F.2d 337, 341 (9th G

1987).

Respondent’s position that petitioner was not an enpl oyee of
AAA during 1997 seens to be entirely based upon the agreenent,
which, in fact, does underm ne petitioners’ position to the
contrary. Nevertheless, the application of the other rel evant
factors | eads to the conclusion that AAA possessed and exerci sed

sufficient control over the services perforned by petitioner so
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as to consider himan enployee. It follows that the conpensation
that petitioner received from AAA during 1997 does not constitute
sel f-enpl oynent incone within the neaning of section 1401.

3. Subst anti al Under st atenent of | nconme Tax

Section 6662(a) inposes an accuracy-related penalty of 20
percent of any portion of an underpaynent of tax that is
attributable to a substantial understatenment of incone tax.

Sec. 6662(b)(2), (d). An understatenent of incone tax is a
substantial understatenent of incone tax if it exceeds the
greater of $5,000 or 10 percent of the tax required to be shown
on the taxpayer’s return. Sec. 6662(d)(1).

| gnoring conditions not rel evant here, for purposes of
section 6662, an understatenent is defined as the excess of the
anount of the tax required to shown on the taxpayer’s return over
t he amount of the tax which is shown on the return. Sec.
6662(d)(2)(A). In this case, for purpose of section 6662, the
anmount of tax required to be shown on petitioners’ 1997 return is
$1,796.2 The amount of tax shown on the return is zero.?3

Because the difference between these two anpbunts is | ess than

2 This is the sec. 1 incone tax that results fromincl udi ng
in petitioners’ 1997 incone the conpensation that petitioner
recei ved from AAA during that year.

3 Unlike the conmputation of a deficiency under sec. 6211 or
the conputation of an understatenent for purposes of sec. 6694,
the earned incone credit clainmed on petitioners’ 1997 return (and
disallowed in the notice of deficiency) is not taken into account
in the conputation of the understatenent of inconme tax for
pur poses of sec. 6662.
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$5, 000, the underpaynent of tax required to be shown on their
1997 return is not a substantial understatenment of incone tax.
Consequently, they are not |iable for the accuracy-rel ated
penal ty inposed by section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Based on the foregoing,

Deci sion will be entered

under Rul e 155.
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Appendi x |
Summary of AAA's Monthly Payroll

Week of: Dai |y Hours Wrked
Mon Tues Wed Thurs Fri
1/ 3/ 97 9.5 9.5 9.5 9.5 9.5
1/ 10/ 97 9.5 9.5 9.5 9.5 9.5
1/ 17/ 97 9.5 9.5 9.5 9.5 9.5
1/ 24/ 97 9.5 9.5 9.5 9.5 9.5
1/ 31/ 97 6 9 9 5 5
2/ 7/ 97 5 0 0 9 9.5
2/ 14/ 97 9.5 9.5 9.5 9.5 9.5
2/ 21/ 97 9.5 9.5 9.5 9.5 9.5
2/ 28/ 97 0 0O 9.5 9.5 9.5
3/ 14/ 97 9.5 9.5 9.5 9.5 9.5
3/ 21/ 97 0 0O 9.5 9.5 9.5
3/ 28/ 97 0 5 9.5 9.5 9.5
4/ 4] 97 5 8 9.5 9.5 9.5
4/ 11/ 97 9.5 9.5 9.5 8 0
4/ 18/ 97 9.5 0 0 0 0
4/ 25/ 97 0 0 0 0 9.5
5/ 2/ 97 0O 9.5 9.5 9.5 9.5
5/ 9/ 97 9.5 9.5 9.5 9.5 9.5
5/ 16/ 97 9.5 6 0 8 0
5/ 23/ 97 0O 9.5 9.5 9.5 9.5
5/ 30/ 97 0O 9.5 9 9 9.5
6/ 6/ 97 0O 9.5 9.5 9.5 9.5
6/ 13/ 97 9.5 9.5 9.5 9.5 9.5
6/ 20/ 97 9.5 9.5 9 9 9.5
6/ 27/ 97 9.5 9.5 9.5 9.5 9.5
Week of: Dai |y Hours Wrked
1 Tot al

$13. 63.

Records for Petitioner

Total Hours Wages!?
47.5 $647. 43
47.5 647. 43
47.5 647. 43
47.5 647. 43
34 463.42
$3, 053. 14
23.5 $320. 31
47.5 647. 43
47.5 647. 43
28.5 388. 46
$2, 003. 63
47.5 $647. 43
28.5 388. 46
33.5 456. 61
$1, 492.50
41.5 $565. 65
36.5 497. 50
9.5 129. 49
9.5 129. 49
$1, 322. 13
38 $517. 94
47.5 647. 43
23.5 320. 31
38 517.94
37 504. 31
$2, 507. 93
38 $517. 94
47.5 647. 43
46.5 633. 80
47.5 647. 43
$2, 446. 60

Total Hours Wages

hours multiplied by petitioner’s hourly rate of



714/ 97

7111/ 97
7118/ 97
71 25/ 97

8/ 1/ 97
8/ 8/ 97
8/ 15/ 97
8/ 22/ 97
8/ 29/ 97

9/ 5/ 97

9/ 12/ 97
9/ 19/ 97
9/ 26/ 97

10/ 3/ 97

10/ 10/ 97
10/ 17/ 97
10/ 24/ 97
10/ 31/ 97

11/ 7/ 97

11/ 14/ 97
11/ 21/ 97
11/ 28/ 97

12/ 5/ 97
12/ 12/ 97
12/ 19/ 97
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Mon Tues Wed Thurs Fri
0 9.5 9.5 9.5 9.5 38 $517. 94
0 0 9.5 9.5 9.5 28.5 388. 46
9.5 0 9 9 9 36.5 497. 50
9.5 9.5 0 9.5 9.5 38 517.94
$1, 921. 84
9.5 0 9.5 9.5 9.5 38 $517. 94
0 0 5.5 9.5 9.5 24.5 333.94
9.5 9 9 9 0 36.5 497. 50
0 9.5 0 9.5 9.5 28.5 388. 46
9 0 0 9.5 9.5 28 381. 64
$2, 119. 48
9.5 0 9.5 0 9.5 28.5 $388. 46
9 0 0 9.5 9.5 28 381. 64
9.5 9.5 9.5 9.5 9.5 47.5 647. 43
0 0 0 9.5 9.5 19 258. 97
$1, 676. 50
9.5 9.5 9.5 9.5 9.5 47.5 $647. 43
9 9 0 0 9.5 27.5 374. 83
9.5 0 9.5 9.5 9.5 38 517.94
0 7 5.5 9 9.5 31 422.53
9.5 9.5 9.5 9.5 9.5 47.5 647. 43
$2, 610. 16
9.5 9.5 9.5 9.5 9.5 47.5 $647. 43
0 0 0 8 9.5 17.5 238.53
9.5 0 0 0 9.5 19 258. 97
0 0 0 9.5 9.5 19 258. 97
$1, 403. 90
9.5 9.5 9.5 0 9.5 38 $517. 94
3 0 6 7 9.5 25.5 347. 02
9.5 0 0 0 0 9.5 129. 49
$994. 45

Total earnings for 1997 (rounded

to nearest dollar) $23, 552

Appendi x |1
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Schedul e of Deposits into Petitioner’s Checking Account

Dat e of Deposit Anmount
Jan. 21 $400
Feb. 4 350
Feb. 12 250
Feb. 18 525
Feb. 26 550
March 6 360
March 19 520
April 1 550
April 8 500
April 16 400
April 21 100
May 7 350
May 13 600
May 29 550
June 5 650
June 12 450
June 18 500
June 24 550
July 14 400
July 18 495
July 23 400
July 31 400
Aug. 8 400
Aug. 14 400
Aug. 28 440
Sept. 5 380
Sept. 10 480
Sept. 25 817
Cct. 9 600
Cct. 16 530
Cct. 22 460
Cct. 30 500
Dat e of Deposit Anmpunt

Nov. 5 560



Dec.
Dec.
Dec.

800

390
1, 000
480



