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VEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7443A(b)(3) and Rul es 180, 181, and
182.1

! Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the taxable year in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Respondent determ ned a deficiency in petitioner's Federal
income tax for 1995 in the amount of $3, 667.

The issues for decision are: (1) Wether petitioner is
entitled to dependency exenption deductions; (2) whether
petitioner is entitled to head of household filing status; and
(3) whether petitioner is entitled to an earned i ncone credit.

Sonme of the facts have been stipulated and are so found.

The stipulations of fact and attached exhibits are incorporated
herein by this reference. Petitioner resided in Las Vegas,
Nevada, on the date the petition was filed in this case.

Petitioner worked for D.1. & Eastern Texaco during 1995. On
his 1995 return, he reported wages in the anmount of $13,957 and
unenpl oynent conpensation in the anmount of $705.

Lisa K Froenel noved into petitioner's apartnment in the
sumer of 1991. WM. Froenel has three children fromtwo previous
marri ages. Her daughter fromher first marriage, Anber R
Franks, was born in 1980. Her son fromher first marriage was
not identified by nane in the record. Her son from her second
marri age, Joshua D. Noble, was born in 1985. Anber and Joshua
lived with petitioner and Ms. Froenel continuously from Novenber
1991 through 1995. During 1995, M. Froenel received welfare
paynents of approxi mately $400 per nonth. She al so received food

stanps during 1995. She did not receive any support paynents
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fromthe fathers of her children during 1995. M. Froenel did
not work while she lived with petitioner.

Petitioner's rent for his apartnment during 1995 was $635 per
nonth. M. Froenmel contributed $300 per nonth toward the rent.
She used her nonthly food stanps to buy groceries for the
apartnent. Petitioner paid for all of the other househol d
expenses. He also paid for Joshua's and Anber's clothing during
1995.

The first issue for decision is whether petitioner is
entitled to dependency exenption deductions. On his 1995 return,
petitioner claimed dependency exenption deductions for Ms.
Froenel, Joshua, and Anber. 1In the statutory notice of
deficiency, respondent disallowed the clainmed deductions.

An individual taxpayer is allowed as a deduction in
conputing taxable income an additional exenption for each
dependent as defined in section 152. See sec. 151(c)(1). A
dependent is generally defined as an individual who receives over
hal f of his support fromthe taxpayer in the cal endar year in
whi ch the taxpayer's taxable year begins. See sec. 152(a).

I ndi viduals Iisted under this general definition include, anong
ot hers, an individual who for the taxable year of the taxpayer
has as his principal place of abode the hone of the taxpayer and

is a nenber of the taxpayer's household. See sec. 152(a)(9).
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Petitioner testified that Ms. Froenel, Joshua, and Anber
noved out of his apartnment in Cctober 1996. Petitioner also
submtted a notarized statenent from Janmes and Annette Bunty, who
operated D.1. & Eastern Texaco and lived in petitioner's
nei ghbor hood during all times relevant to this case. 1In their
notari zed statenment, Janmes and Annette Bunty state that M.
Froenel, Joshua, and Anber lived with petitioner "during the year
of 1995". Based on the record, we find that Ms. Froenel, Joshua,
and Anber were nenbers of petitioner's household for his entire
1995 taxable year.? See sec. 1.152-1(b), Inconme Tax Regs. W
further find that petitioner has proved that he provided nore
than half of Ms. Froenel's, Joshua's, and Anber's support during
1995, predicated upon our review and particul ar analysis of the
evi dence introduced at trial. The follow ng chart summarizes our

anal ysis of the evidence:

2 At trial, respondent's counsel stated that petitioner
had previously provided respondent wwth a copy of the notarized
statenent and that respondent had no objection to the notarized
statenent being admtted as evidence. There is no evidence in
the record which disputes petitioner's testinony that M.
Froenel, Joshua, and Anber noved out of his apartnment in Cctober
1996.
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Total contributions to the support of petitioner,
Ms. Froenel, Anmber, and Joshua during 1995 in the
anount of $21, 913:

Petitioner

Wages $13, 957
Unenpl oynent 705
| ncone t ax (1, 030)
Soci al Security taxes (1,073)
1994 Refund 3,054
Tot al 15, 613

Ms. Froenel, Anber, & Joshua

Wl fare $4,800 (12 x 400/ nont h)
Food st anps 1,500 (12 x 125/ nonth)
Tot al 6, 300

Total support per individual: $5,478 (21,913 + 4)

Tot al Petitioner Ms. Froenel Anber Joshua

Tot al $21, 913 $5, 478 $5, 478 $5,478 $5,478
Wl fare -

st anps* 6, 300 0 2,100 2,100 2,100
Petitioner 15,613 5,478 3,378 3,378 3,378

*Assunme wel fare/food stanps are allocated equally to
Ms. Froenel, Anber, and Joshua - no evidence in record
of all ocati on.

Petitioner provided 62% of Ms. Froenel's, Anber's, and
Joshua's support ($3, 378/ %5, 478).

We hold that petitioner is entitled to dependency exenption
deductions for 1995 for Ms. Froenel, Joshua, and Anber.

The second issue for decision is whether petitioner is
entitled to head of household filing status. Petitioner clained
head of household filing status on his 1995 return. 1In the
statutory notice of deficiency, respondent disallowed the clained

filing status.
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"Head of househol d", as relevant here, is defined as an
unmarri ed taxpayer who maintains as his hone a househol d which
constitutes for nore than one half of the taxable year the
princi pal place of abode of an individual for whomthe taxpayer
is entitled to a dependency exenption deduction under section
151. See sec. 2(b)(1)(A(ii). A taxpayer is considered as
mai nt ai ni ng a household only if he furnishes over half of the
cost of maintaining the household during the taxable year. See
sec. 2(b)(1).

Based on the record, we find that petitioner furnished over
hal f of the cost of nmintaining his apartnment during 1995. W
further find that he neets the other requirenents of section 2(b)
and hold that he is entitled to head of household filing status
for 1995.

The third issue for decision is whether petitioner is
entitled to an earned incone credit. Petitioner clained an
earned income credit for 1995 in the anpbunt of $2,426 with Joshua
and Anber listed as his qualifying children. 1In the statutory

notice of deficiency, respondent disallowed the clained credit.?

3 Respondent stated in his trial nmenorandumthat his
adj ustnent for "recapture of the earned incone credit [iSs]
conput ati onal " based on the Court's hol dings on the other issues
in this case. Respondent msstates the | aw applicable to this
case. Petitioner's entitlenent to the sec. 32 earned incone
credit for 1995 is not conditioned on petitioner's entitlenent to
dependency exenption deductions under sec. 151 or head of
househol d filing status under sec. 2(b). The statutory |anguage
whi ch previously |inked those issues was renoved by the Omi bus

(continued. . .)
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Section 32(a) generally provides for an earned inconme credit
in the case of an "eligible individual”. 1In pertinent part,
section 32(c)(1)(A) (i) defines an "eligible individual" as an
i ndi vidual who has a "qualifying child" for the taxable year.

Based on the record, we find that Joshua and Anber each
satisfy the requirenments for a qualifying child with respect to
petitioner for 1995. See sec. 32(c)(3)(A) (i) through (iii).
Based on his incone and the earned incone credit tables
prescri bed pursuant to section 32(f), we hold that petitioner is
entitled to an earned inconme credit for 1995 in the anount of
$2, 426.

To reflect the foregoing,

Deci sion will be entered

for petitioner.

3(...continued)
Budget Reconciliation Act of 1990, Pub. L. 101-508, sec. 11111
104 Stat. 1388, 1388-408, effective for taxable years begi nning
after Decenber 31, 1990. Moreover, our holdings with respect to
the first two issues in this case have no bearing on petitioner's
adj usted gross incone or earned incone, which are used to conpute
t he anobunt of petitioner's sec. 32 earned incone credit.



