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Decedent (D) had two children, C and W On June
17, 1993, D forned a revocable famly trust (the trust)
and a famly limted partnership (the partnership).
The trust was the general partner of the partnership.
D, C, and Wwere nanmed cotrustees, but only D perforned
any functions as trustee.

D transferred his residence and all of his other
property (except for his car, personal property, and
sonme cash) to the partnership through the trust. D's
transfer was not a bona fide sale for full and adequate
consideration. On Qct. 22, 1993, D gave C and Weach a
30.4-percent interest inthe limted partnership. D
retai ned possessi on and enjoynent of and the right to
income fromthe property he transferred to the
partnership until he died on Aug. 21, 1994.



Hel d: The fair market value at D s date of death
of assets D transferred to the partnership is included
in Ds gross estate. See sec. 2036(a), |I.R C

Rex B. Cruse, Jr., and S. Jeffrey Gately, for petitioner.

Deborah H. Delgado, T. Richard Sealy Ill, and Janes G

MacDonal d, for respondent.

COLVIN, Judge: Respondent determ ned that petitioner is
liable for a deficiency in gift tax of $161,494 for gifts nade by
decedent in 1993 and a deficiency in estate tax of $358,771
After concessions,! the issue for decision is whether assets that
decedent transferred to the partnership are included in his
gross estate under section 2036(a). W hold that they are, and
that the fair market value of those assets was $1, 634, 654 when

decedent died.?

! Respondent no | onger contends that (1) the partnership is
a shamor that (2) the duty of consistency or sec. 2703(a)(2)
applies here. Petitioner's notion to shift the burden of proof
regardi ng those theories is noot.

2 In light of this holding, we need not deci de whether, as
respondent contends, (1) the assets transferred to the
partnership are included in decedent's gross estate under sec.
2038, (2) any “applicable restriction” in the partnership
agreenent is disregarded under sec. 2704(b), (3) |apsed
[iquidation rights are included in decedent’s gross estate under
sec. 2704(a), or (4) decedent did not nmake another gift to his
children in 1994.
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Unl ess stated otherw se, section references are to the
I nternal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Decedent and Hs Fanmly

Decedent was married to Jessie denn Reichardt (Ms.
Rei chardt). They had two children, Carolyn A Reichardt Foose
(Carolyn Foose) and Wlliam D. Reichardt (WIIliam Reichardt).
Ms. Reichardt died at age 77 on Decenber 6, 1991. Decedent
lived at 214 Encino, Al anp Heights, San Antoni o, Texas (214
Enci no), when he died on August 21, 1994.

B. M s. Rei chardt

1. Ms. Reichardt's | nheritance

M's. Reichardt graduated from Ri ce University in Houston,
Texas. Her father died in 1971. Ms. Reichardt handl ed her own
busi ness affairs. Ms. Reichardt inherited fromher father an
undi vi ded one-half interest in several parcels of real property
in Kl eberg and Nueces Counties, Texas, and various securities.
Ms. Reichardt's sister, Ruth Welch (Welch), inherited the other
one-half interest in the property.

Ms. Reichardt's uncle, Jessie Dennett, died in 1973. Ms.
Rei chardt inherited from Jessie Dennett a one-half undivided

interest in real property in Kl eberg County, Texas, and a one-
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third undivided interest in real property in San Patricio and
Cameron Counties, Texas. Wlch inherited the other one-half
interest in the Kleberg County property. Wlch and Ms.

Rei chardt's cousin, Ella Gordan, also each inherited one-third
interests in the San Patricio and Canmeron Counties property. The
Canmeron and San Patricio Counties property remained in the nane
of the Estate of Jessie Dennett through the tinme of trial in this
case. Ms. Reichardt and Wl ch managed Ms. Reichardt's separate
property.

Ms. Reichardt and her children knew that M. Reichardt was
i nvol ved with another woman (not identified in the record). Ms.
Rei chardt considered filing for divorce (at a tine not specified
in the record) but never did so.

When she died, Ms. Reichardt's separate property included
undivided interests in 22 parcels of real property in four Texas
counties and sonme securities. Her community property included
four checking accounts, a note receivable fromBruce G aham
(Graham dated Novenber 23, 1987 (the G aham note), stock and
bonds, two cars, the residence at 214 Encino, and three rental
properties on Routt Street (the Routt rental property) in San
Ant oni o.

2. Ms. Reichardt's WII

In her will, Ms. Reichardt |eft decedent all of her

community property and a life interest in her separate property.
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M's. Reichardt authorized decedent to sell, |ease, or otherw se
di spose of any of the property subject to the life interest on
ternms that he deened advisable, without requiring himto account
for or replace any of it. Her wll provided that decedent would
lose his |ife interest in her separate property if he remarri ed.
Ms. Reichardt left the remainder interest to her children and
appoi nted decedent and their children as joint independent
coexecut ors.

3. Probate of Ms. Reichardt’s Estate

On May 17, 1993, decedent signed and filed an inventory in
the probate court for his wife's estate without consulting his
children. Decedent reported that Ms. Reichardt's estate
i ncl uded $744,597.50 in separate property and $612,648.50 in
community property (a total of $1,357,246). Decedent m stakenly
reported that her estate included no real estate in Nueces
County, Texas, and that some securities were both community and
separate property.

I n Novenber 1993, Thomas L. Goade (Goade), a real estate
apprai ser retained by Ms. Reichardt’s estate, concluded that, as
of Septenber 15, 1993, her estate had $411,178.50 in community
assets and $775,986.67 in separate assets (a total of
$1,187,165.17). On Novenber 30, 1993, decedent and his children,
as coexecutors, filed an anended inventory using the asset val ues

provi ded by Goade.
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C. Decedent’s Decision To Forma Famly Limted Partnership

WIlliam Reichardt net with John R Hannah (Hannah), a
certified public accountant, and asked about post nortem estate
pl anning for his nother’s estate. Hannah recommended that the
children and decedent forma famly |imted partnership.
Decedent, who had just been diagnosed with term nal cancer, and
Wl liam Rei chardt nmet with Hannah on June 5, 1993, to discuss
Ms. Reichardt's estate.

On June 17, 1993, decedent signed his will and a durable
power of attorney and forned a revocable living trust called the
Rei chardt Famly Trust (the trust) and a famly limted
partnership called Reichardt Partners, Ltd. (the partnership).
Decedent appointed hinself and his children as cotrustees and
aut hori zed each trustee to act on behalf of the trust. The trust
i nstrunment provided that decedent was entitled to receive the net
incone of the trust, which was to be paid at |east annually, and
that he was entitled to use the corpus of the trust for his
support, mai ntenance, health, and general welfare. The trust
i nstrunment provided that the trust property and accunul at ed
i ncone woul d be divided into as many equal shares as the nunber
of his children when decedent di ed.

The trust was the partnership's only general partner.

On June 21, 1993, the Texas secretary of state approved and

recorded the certificate of the partnership.
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D. Transfer of Assets to the Trust and Partnership

Decedent transferred all of his property (except for his
car, personal effects, and a small amount of cash®) to the
partnership. Decedent signed deeds individually and on behal f of
Ms. Reichardt’s estate transferring his and the estate’s
interest in 214 Encino, the Routt rental property, and the Nueces
and Kl eberg Counties property to the trust. He al so signed deeds
as trustee transferring those interests in that property to the
partnership. Decedent deposited $20,540 of partnership funds in
hi s personal checking accounts in July and August 1993. Decedent
transferred to the trust, which then transferred to the
partnership, (1) investnent accounts at Rauscher Pierce Refsnes,

I nc. (Rauscher Pierce), on June 29, 1993, and Smth Barney
Shearson, Inc. (Smth Barney), on August 16, 1993, (2) the G aham
note on August 12, 1993, and (3) $32,871.78 in cash on August 13,
1993.4 Before and after the transfers, decedent’s children |et
himcontrol the two investnment accounts, the note receivable, and
t he cash.

Decedent individually, and with WIIliam Rei chardt and
Carol yn Foose as coexecutors of Ms. Reichardt's estate,

transferred the Graham note which had been Ms. Reichardt’s and

3 Decedent had $2,389 in his personal checking account when
he di ed.

4 Decedent transferred the cash directly to the
part nershi p.
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decedent’s community property fromMs. Reichardt's estate to the
trust. On August 12, 1993, decedent, as trustee, conveyed the
Graham note fromthe trust to the partnership

On August 13, 1993, decedent transferred $32,871.78 fromhis
two personal accounts at Frost National Bank in San Antonio to a
new partnership account at that bank. Decedent received at | east
$20, 540 of the $32,871.78 fromrental income from property he had
transferred to the partnership.

The Estate of Jessie Dennett nade no paynents to Ms.
Rei chardt’s estate or to decedent fromrent receipts or property
sales distributions in 1993 and 1994 from any of the real
property in Caneron County. The Estate of Jessie Dennett paid
$30,000 to Ms. Reichardt's estate on June 19, 1995, as its share
of the proceeds fromthe sale of sonme real property. This anount
was deposited in the partnership’s bank account.

Decedent |ived at 214 Encino before and after he transferred
it to the trust and to the partnership. He paid no rent to the
trust or the partnership to use that residence.

E. Decedent's G ft of Limted Partnership Interests to H's
Chi |l dren

On Cctober 22, 1993, decedent gave each of his children a

30. 4-percent interest in the partnership.?®

> Petitioner contends that decedent’s children received
assignee interests. W need not deci de whether they received
l[imted partnership interests or assignee interests because,
(continued. . .)
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F. Managenent of the Partnership Assets

Decedent controll ed and nanaged, or allowed the coowners to
control and manage, the partnership assets in the sane manner
both before and after he transferred themto the partnership. He
used the sanme brokers and managers before and after he
transferred the property. No one except decedent signed
partnershi p checks and docunents. Wl ch managed the Kl eberg
County property before and after October 22, 1993, and August 21,
1994. The executors for the Estate of Jessie Dennett managed the
Canmeron County property before and after COctober 22, 1993, and
August 21, 1994. Decedent’s relationship to the partnership
assets did not change when he conveyed themto the trust and
part nershi p.

Hannah’s firm made adjusting entries in the partnership’s
accounting records in an attenpt to classify itens of incone and
expense between decedent and the partnership. The difference
bet ween cash on hand in the partnership account and the anount in
t he general journal was $8,116 in 1993 and $13,507 in 1994.
Hannah’s firm assunmed that these were the amounts of decedent’s

personal expenses that the partnership paid in those years.

5(...continued)
under sec. 2036(a), decedent’s gross estate includes the assets
that he conveyed to the trust and partnership.



G Tax Returns

The partnership filed incone tax returns (Fornms 1065, U. S.
Partnership Return of Incone) for 1993, 1994, 1995, 1996, and
1997. The trust filed inconme tax returns (Form 1041, U.S.

Fi duciary Income Tax Return) for 1994, 1995, 1996, and 1997.

In March 1994, decedent and his children, as executors,
filed a Federal estate tax return for Ms. Reichardt's estate in
whi ch they reported a gross estate of $1,092,290. Hannah
prepared the return.

Decedent filed a Federal gift tax return for 1993 on Apri
15, 1994. In it, he reported that he had given a 30. 4-percent
interest in the partnership to each of his two children and that
each gift had a value of $310,000 as of Cctober 22, 1993.

After decedent died, petitioner obtained an appraisal of
decedent’ s estate and the 1993 gifts. On Schedule F of the
estate tax return, petitioner reported that, when decedent died,
his gross estate included a 36.46-percent limted partnership
interest in the partnership which had a fair market val ue of
$346, 000, and a 1-percent general partnership interest in the
partnership which had a fair market val ue of $13, 000.

OPI NI ON

A Secti on 2036(a)

A decedent’s gross estate includes the value of property

interests transferred by the decedent during his or her lifetine



- 11 -
(other than a bona fide sale for full and adequate consi deration)
if the decedent retained for life the possession or enjoynent of
the property, or the right to the inconme fromthe property. See
sec. 2036(a).°® Respondent determ ned and contends that assets
t hat decedent conveyed to the partnership are includable in his
estate under section 2036(a). Petitioner contends that section
2036(a) does not apply because decedent did not retain enjoynent
(i.e., economc benefits) of the transferred property and that
the transfer was for full and adequate consi deration.

B. Whet her Decedent's Gross Estate |Includes Assets Held by the
Part nershi p When Decedent Di ed

We nust deci de whet her section 2036(a) applies to the
foll ow ng property: (1) Decedent’s residence at 214 Encino and

the Routt rental property; (2) a one-half interest in property in

6 Sec. 2036 provides as foll ows:

SEC. 2036(a). Ceneral Rule.--The value of the gross
estate shall include the value of all property to the
extent of any interest therein of which the decedent
has at any tine nade a transfer (except in case of a
bona fide sale for an adequate and full consideration
in noney or noney's worth), by trust or otherw se,

under which he has retained for his life or for any
period not ascertainable without reference to his death
or for any period which does not in fact end before his
deat h- -

(1) the possession or enjoynent of, or the
right to the income from the property, or

(2) the right, either alone or in conjunction
wi th any person, to designate the persons who
shal | possess or enjoy the property or the

i ncome therefrom
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Kl eberg and Nueces Counties; (3) a one-third interest in the
Canmeron and San Patricio property; (4) investnent accounts at
Rauscher Pierce and Smth Barney Shearson; (5) the G aham note;
and (6) cash; i.e., all of the property alleged to have been in
t he partnershi p when decedent died (the transferred property).

1. Whet her Decedent Ret ai ned Possession, Enjoynent, or the

Right to the Incone Fromthe Transferred Property
During His Lifetine

For purposes of section 2036(a), a transferor retains the
enjoynent of property if there is an express or inplied agreenent
at the time of the transfer that the transferor will retain the
present econom c benefits of the property, even if the retained

right is not legally enforceable. See Guynn v. United States,

437 F.2d 1148, 1150 (4th Cr. 1971); Estate of MN chol v.

Conm ssi oner, 265 F.2d 667, 671 (3d Gr. 1959), affg. 29 T.C

1179 (1958); Estate of Spruill v. Comm ssioner, 88 T.C 1197,

1225 (1987); Estate of Rapelje v. Conmi ssioner, 73 T.C. 82, 86

(1979); Estate of Honigman v. Conm ssioner, 66 T.C. 1080, 1082

(1976); Estate of Glman v. Conm ssioner, 65 T.C. 296, 306-307

(1975), affd. 547 F.2d 32 (2d Gr. 1976); sec. 20.2036-1(a),
Estate Tax Regs. (last sentence).

I n deci di ng whether there was an inplied agreenent, we
consider all of the facts and circunstances surrounding the
transfer and subsequent use of the property. See Estate of

Spruill v. Conm ssioner, supra; Estate of Rapelje v.
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Conm ssi oner, supra at 86-87. Petitioner bears the burden (which

is especially onerous for transactions involving famly nenbers)
of proving that an inplied agreenent or understandi ng between
decedent and his children did not exist when he transferred the
property at issue to the trust and to the partnership. See

Estate of Skinner v. United States, 316 F.2d 517, 520 (3d G

1963); Estate of Rapelje v. Conm ssioner, supra at 86; Estate of

Hendry v. Conmi ssioner, 62 T.C 861, 872 (1974).

Petitioner contends that decedent and his children did not
have an inplied agreenent that decedent could continue to use the
property after he conveyed it to the partnership. Petitioner
contends that the partnership was fornmed (a) to curtai
decedent’ s enjoynent of the property transferred to the limted
partnership, (b) to prevent himfromtaking inprudent actions
with regard to the property and to settle fam |y di sharnony
regardi ng the assets, and (c) to give the children nore control
over the assets.

a. VWhet her Decedent Curtailed H s Enjoynment of the
Transferred Property

Decedent did not curtail his enjoynent of the transferred
property after he formed the partnership. Nothing changed except
legal title. Decedent managed the trust which nanaged the
partnership. Decedent was the only trustee to sign the articles
of limted partnership, the deeds, the transfer of |ien, and any

docunent which could be executed by one trustee on behalf of the
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trust. Decedent was the only trustee to open brokerage accounts
or sign partnership checks. He did not open any accounts for the
trust.

Decedent commi ngl ed partnership and personal funds. He
deposited sone partnership incone in his personal account. He
used the partnership’ s checking account as his personal account.
He lived at 214 Encino w thout paying rent before or after he
transferred it to the trust and to the partnership. Decedent’s
relationship to the assets at issue remained the sane after he
transferred them |If a decedent's relationship to assets remains
the sane after a transfer as it was before a transfer, the val ue
of the assets may be included in the decedent's gross estate.

See sec. 2036(a)(1); Guynn v. United States, supra; Estate of

Hendry v. Conmmi ssioner, supra at 874; Estate of Schauer haner v.

Comm ssioner, T.C Meno. 1997-242. Here, nothing changed after

decedent transferred his interests in the property to the trust
and the partnership, except legal title.

Petitioner contends that decedent had no relationship to any
of the real property except for 214 Encino and the Routt rental
property because Wl ch and the Estate of Jessie Dennett managed
those properties. W disagree. Section 2036 applies not only if
a transferor retains possession or enjoynent of property, but
also if a transferor retains the right to inconme fromthe

property. See sec. 2036(a)(1l). W believe that decedent and his
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children had an inplied agreenent that decedent could retain for
his lifetime the right to the incone fromall of the rea
property that the partnership had when decedent died. Thus,
decedent did not curtail his enjoynent of the transferred
property after he transferred it to the trust and partnership.

Decedent’s estate tax return states that when decedent died
he had personal property, a car, and $2,389 cash, and he was owed
a $429 Federal inconme tax refund and a $733 nedi cal refund.
Decedent apparently conveyed nearly all of his assets to the
trust and partnership.’” This suggests that decedent had an
inplied agreement with his children that he could continue to use

those assets. Cf. Estate of Paxton v. Conm ssioner, 86 T.C 785,

810 (1986).

b. Whet her Decedent Transferred Property to the Trust
and Partnership To Prevent Decedent From Treating
the Property Inprudently, To Settle Fanmly
Di sharnmony, and To G ve Children Control Over
Asset s

Petitioner contends that decedent formed the partnership to
prevent himfromtreating the transferred property inprudently.
We di sagree because decedent controlled the partnership, and he

had the power to act al one on behalf of the trust which was the

" Based on the estate tax return for decedent’s estate and
Hannah’ s records, respondent alleges that decedent gave about 98
percent of his property to the partnership. Petitioner’s only
response was that respondent’s allegation is not based on the
record and is “unsupported by cal cul ations.” Respondent’s 98-
percent estinmate appears to be reasonabl e.
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partnership’s sole general partner. He alone (1) executed the
articles of limted partnership, the deeds, and the transfer of
lien; (2) opened the brokerage accounts; and (3) signed all of
t he partnershi p checks.

Petitioner enphasizes that decedent’s children were
concerned that he would give Ms. Reichardt’s property to his
lady friend. Despite that, Ms. Reichardt’s will gave decedent
the power to consune all of her separate property in which she
gave hima life interest. Ms. Reichardt was sophisticated and
capable. W do not think she would have given himsuch broad
power if she had the concern that petitioner alleges. 1In
addi tion, decedent did not do what petitioner says his children
suspected he would do. The facts suggest that this argunment of
petitioner’s is, at best, overstated.

Petitioner also alleges that decedent formed the trust and
partnership to give his children control over the assets while he
was living. The facts suggest otherwi se. Decedent’s children,
as cotrustees, could have taken, but did not take, actions
related to the trust or exercise control over the assets while
decedent |ived.

C. Fi duciary Duties

Petitioner contends that decedent's fiduciary duties as a
general partner and trustee precluded himfromretaining

enjoynent of the assets. W disagree. Decedent’s fiduciary
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duties did not deter himfromcontinuing to possess and enjoy the
house in which he lived or the other assets he conveyed to the
partnership. Decedent's children, as cotrustees, did nothing to
preclude himfromdoing so. This suggests that decedent and his
children had an inplied agreenent to all ow decedent to conti nue
to enjoy partnership property throughout his life.

Petitioner points out that decedent’s children could have
revoked his managenent powers. However, they did not. This
suggests that they and decedent had an inplied agreenent that he
coul d continue to possess, enjoy, and retain the right to i ncone
fromall of the property that he conveyed.

Decedent used at |east $8,116 of partnership funds in 1993
for personal purposes and $13,507 in 1994. Petitioner contends
that, at the end of 1993 (before decedent died) and 1994 (after
decedent died), Hannah’s firm prepared yearend adjusting entries
which reclassified itens of income and expense as relating to
decedent and the partnership. Petitioner contends that the
adjusting entries show there was no inplied agreenent for
decedent to continue to enjoy partnership property.

We disagree. The 1993 yearend and 1994 post nortem
adj usting entries made by Hannah’s firmwere a belated attenpt to
undo decedent’s comm ngling of partnership and personal accounts.

There is no evidence that the partnership or decedent transferred
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any funds to the other as a result of the adjusting entries.?
After-the-fact paperwork by decedent’s C P. A does not refute
t hat decedent and his children had agreed that decedent coul d
continue to use and control the property during his life.

d. Concl usi on

We concl ude that decedent and his children had an inplied
agreenent that decedent could continue to possess and enjoy the
assets and retain the right to the incone fromthe assets that he
conveyed to the partnership during his lifetine.

2. Whet her Decedent Transferred Property to the

Partnership in a Bona Fide Sale for Full and Adequate
Consi der ati on

Section 2036(a) does not apply if the transfer of property
was part of a bona fide sale in exchange for full and adequate
consideration. A bona fide sale is an arm s-1ength business
transaction between a wlling buyer and a willing seller. See

VWheeler v. United States, 77 AFTR 2d 96- 1405, 96-1411, 96-1 USTC

par. 60,226 (WD. Tex. 1996) (value of honmestead is included in
decedent’ s gross estate under section 2036(a) in part because

there was no bona fide sale anong fam |y nenbers).

8 Petitioner did not establish the accuracy of the records
that Hannah’s firmused to prepare the adjusting entries. The
parties stipulated that the adjusting entries summari zed ot her
underlying records but not that the underlying records are
accurate or conplete. Petitioner does not identify all of the
records on which the summary was based. One of the underlying
records that petitioner produced is another sunmary that is
extrenely vague, e.g., $8,116 “Various C E. Reichardt”.
Petitioner’s reliance on the adjusting entries is m splaced.
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Petitioner contends that decedent received full and adequate
consi deration because he received partnership interests, famly
di sputes were settled, and his children becane involved in famly
assets. W disagree. Decedent’s children gave nothing to
decedent or the partnership when he transferred property to the
trust and the partnership, and they did not involve thenselves in
t he partnership.

Petitioner contends that decedent’s children gave
consideration to the partnership in the formof their remainder
interests. W disagree for reasons stated in paragraph B-4,
bel ow.

Petitioner contends that decedent sold the transferred
property to the partnership in exchange for partnership interests
as consideration. W disagree. Petitioner did not sell the

transferred property to the partnership. See Weeler v. United

States, supra.

3. Conpari son of This Case to Schauerhaner v. Conmmi SSsi oner

Petitioner contends that this case is distinguishable from

Schauer haner v. Commi ssioner, T.C. Mno. 1997-242. W held in

Schauer haner that property transferred to three famly limted

partnerships was included in the transferor’s estate under

section 2036(a). This case is simlar to Schauerhaner in that,

in both cases, the decedents and their children had inplied

agreenents for the decedents to use property that they had
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transferred to famly limted partnershi ps established for the

benefit of famly nmenbers. In Schauerhaner, the children

testified that they intended the decedent’s relationship with the
transferred assets to remain the sane after the transfer. Here,
the objective evidence (descri bed above) shows that there was an
i nplied agreenment that the decedent could continue to enjoy the
property, the children did not deny that there was such an
agreenent, and we have so found. The decedents in both

Schauer haner and the instant case conm ngled funds. Petitioner

cites no significant distinction between Schauerhaner v.

Conmi ssi oner, supra, and this case.

4, Whet her Interests in the Caneron, San Patricio, Nueces,
and Kl eberg Counties Property Held by the Partnership
Are Not Subject to Section 2036 Because Decedent Never
Owmed Those Interests

Petitioner contends that Ms. Reichardt’s interests in the
Cameron, San Patricio, Nueces, and Kl eberg Counties property are
not subject to section 2036 because they passed directly from her
estate to the partnership and decedent never owned any i nterest
in them W disagree.

The interests in the Caneron, San Patricio, Nueces, and
Kl eberg Counties property were Ms. Reichardt’s separate
property. Under her will, alife interest in that property
vested in decedent under Texas |aw when Ms. Reichardt died. See
Tex. Prob. Code Ann. sec. 37 (West Supp. 1999). Decedent’s life

interest included the power to consune all of Ms. Reichardt’s



- 21 -
interest in the property. There are no deeds transferring the
Cameron and San Patricio Counties property to the trust and
partnership. Thus, the only way interests in those properties
could reach the partnership is for decedent to have used the
power to consunme to convey all of Ms. Reichardt’s interest in

t hose properties to the partnership.

Decedent transferred his interest in the Nueces and Kl eberg
Counties property to the trust and partnership when he signed
deeds on behalf of hinself as an individual. Petitioner contends
that the deeds establish that Ms. Reichardt’s interest in the
Nueces and Kl eberg Counties property passed directly from Ms.
Rei chardt’s estate to the trust and therefore is not included in
decedent’ s estate under section 2036. W disagree. Ms.

Rei chardt’s interest in the Nueces and Kl eberg Counties property
vested in decedent as provided under Texas |law. See Tex. Prob.
Code Ann. sec. 37 (West Supp. 1999).

Petitioner contends that decedent’s children gave their
remai nder interests in Ms. Reichardt’s separate property to the
partnership, and thus decedent did not own those interests. W
di sagree. Decedent’s children testified vaguely and
unconvi nci ngly about whether they contributed their remainder
interests to the partnership. There is no docunentary evi dence
that they did so. W believe that they could not have done so

because decedent consunmed all of Ms. Reichardt’s separate
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property, l|leaving no remainder for the children. See Hudspeth v.

Hudspeth, 756 S.W2d 29, 31 (Tex. App. 1988) (life tenant may
destroy any contingent interests held by renmai ndernen if testator
expressly gives |ife tenant power to conpletely dispose of

corpus); Calvert v. Thonpson, 339 S.W2d 685 (Tex. App. 1960)

(same). No docunent shows that decedent transferred only a life
interest in any asset to the trust or partnership.

We concl ude that decedent owned and gave to the trust and
partnership during his lifetime all of the interests in the
Cameron, San Patricio, Nueces, and Kl eberg Counties property that
had bel onged to Ms. Reichardt when she died.® Thus, those
property interests are subject to section 2036.

5. Concl usi on

We concl ude that section 2036(a) applies to all of the
property that decedent transferred to the partnershinp.

C. Ampunt | ncluded in Decedent’s Estate Under Section 2036(a)

To decide the amount included in decedent’s estate under
section 2036(a), we nust decide the value on the date of
decedent’ s death of the property that decedent transferred to the

partnership. Janmes R Parks (Parks), petitioner’s expert who

°® Decedent’s life interest in the Canmeron and San Patricio
Counties property included the power to convey that property to
the partnership. Decedent did so even though that property
remai ned in the nane of the Estate of Jessie Dennett. See Logan
v. Logan, 156 S.W2d 507, 512 (Tex. 1941); King v. Evans, 791
S.W2d 531 (Tex. App. 1990).
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adopt ed Goade’s estimates for real property, and Francis X. Burns
(Burns), respondent’s expert, disagree about the val ue of sone of
t he partnership assets when decedent died.

The followi ng summari zes the parties’ positions and our
hol di ng about the values of the partnership assets on August 21,
1994, before discounts.

Esti mate by

Asset s Goade & Par ks Bur ns Concl usi on
Bexar County | and $378, 900 $421, 000 $378, 900
Kl eberg County | and 212, 017 235, 575 212, 017
Nueces County | and 78, 750 87, 500 78, 750
Canmeron County | and 42,239 0 42,239
San Patricio

County | and? - 0- - - - 0-
Rauscher Pierce 672, 345 672, 345 672, 345
Sm t h Bar ney 119, 902 119, 465 2119, 465
Not e recei vabl e 140, 594 140, 594 140, 594
Cash 26, 072 26, 072 26, 072
Liabilities (35, 728) (35, 728) (35, 728)

Total s 1, 635, 091 1, 666, 823 1, 634, 654

! Goade estimated that the San Patricio County property had
no val ue because nost of it was under water nost of the year.
Burns did not include the San Patricio County property in his
report.

2 Burns listed the value of each security in the Smith
Barney portfolio. In his report, Parks stated a total for Smth
Barney, but no information on specific securities because he
found themto be unavail able. W accept Burns’ estinmate.

Par ks used the estimtes of Goade, a professional real
estate appraiser, as the values for the real property. Goade
applied a 10-percent fractional interest discount. Burns
concluded that no fractional interest discount should be applied

to the real property values. Goade is a qualified real estate
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appraiser; Burns admtted in his testinony that he is not. W
accept Goade’ s apprai sal .
We conclude that the value of the assets (less liabilities)
t hat decedent transferred to the partnership through the trust is
$1,634,654. This value is included in decedent’s estate under
section 2036(a).

To reflect the foregoing and concessions of the parties,

Deci sion will be entered

under Rul e 155.




