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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
respondent’ s determ nations of deficiencies in petitioner’s 1994,
1995, and 1996 Federal incone taxes and additions thereto. These

determ nations are as foll ows:
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Additions to Tax
Year s Defi ci enci es Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)

1994 $1, 449 $333. 50 --
1995 2,711 669. 75 -- $146. 01
1996 2,573 505. 12 $527. 57 117.51

Section references are to the applicable versions of the

I nternal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure.

W deci de:

1. \Whether petitioner had unreported incone of $15, 287,
$24,471, and $23, 701 determ ned by respondent for the respective
years. W hold he did.

2. \Wether petitioner is liable for the additions to tax
determ ned by respondent under section 6651(a)(1). W hold he
iS.

3. Wiether petitioner is liable for the addition to tax
determ ned by respondent under section 6651(a)(2). W hold he
iS.

4. \Wether petitioner is liable for the additions to tax
determ ned by respondent under section 6654(a). W hold he is.

5. \Whether we shall inpose a penalty on petitioner under
section 6673 for advancing frivol ous and/ or groundl ess cl ai ns.
W shall inpose a penalty of $10, 000.

FI NDI NGS OF FACT
Sonme facts have been stipulated. The parties’ stipulation

of facts and the exhibits submtted therewith are incorporated
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herein by this reference. Petitioner resided in Phoenix,
Arizona, when his petition was fil ed.
Petitioner has not filed a 1994, 1995, or 1996 Federal
incone tax return. On February 14, 2001, respondent prepared
substitutes for returns on the basis of information received from
third parties. The information reported that the third parties

had paid to petitioner the foll ow ng wages during the subject

years:
Payor Year Anpunt
Rescue I ndustries, Inc. 1994 $15, 287
1995 18, 855. 85
1996 23,514
La Quinta Inns, Inc. 1995 115
Couri er Managenent Services, |nc. 1995 5,501
1996 187

Respondent determ ned petitioner’s tax liability as to those
paynments by considering his filing status to be “Single”.
Petitioner failed to cooperate with respondent in the audit
of his tax liability for the subject years, and petitioner has
failed to cooperate wth respondent during this proceeding. At
trial, petitioner did not answer any substantive questions as to
his tax liability. Relying upon the Fifth Arendnent, petitioner
claimed that he was refusing to answer those questions because

his answers mght incrimnate him



-4-
OPI NI ON

A. Respondent’s Defici ency Determ nations

1. Burden of Proof

Respondent’ s deficiency determ nations set forth in the
noti ces of deficiency are presuned correct, and petitioner bears
t he burden of proving themwong. Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). Section 7491 shifts to
respondent the burden of proof as to these deficiencies when the
t axpayer establishes that he or she nmet certain requirenents. W
conclude fromthe record that petitioner has not net those
requirenents.

2. Validity of Deterninations

Petitioner alleged in his petition that he did not receive
the incone reported to the Conm ssioner by the third parties and
that the Conm ssioner erred by not allowi ng petitioner to deduct
certain anpbunts provided for by law.! W read the record to
support a contrary conclusion. Gven the fact that petitioner
has never filed Federal incone tax returns for the subject years,
and that he refused to cooperate with respondent in the audit of
his Federal incone tax liability for those years, we consider it

proper for respondent to have determ ned petitioner’s unreported

! Petitioner also alleged in his petition that his filing
status for the subject years was “Married”. Gven that the
record contains no evidence to prove that petitioner was married
during those years, we sustain respondent’s determ nation that
petitioner’s filing status was “Single”. Rule 142(a).
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income for the subject years fromthe information received from

the third parties. E.g., Parker v. Conm ssioner, 117 F. 3d 785

(5th Cr. 1997); see also Hardy v. Conm ssioner, 181 F.3d 1002,

1005 (9th Gr. 1999), affg. T.C. Meno. 1997-97. W sustain
respondent’s determination as to petitioner’s unreported incone
given the additional fact that petitioner did not present at
trial even a scintilla of evidence to prove error in that
determ nation. ?

B. Additions to Tax

1. Burden of Proof

Section 7491(c) requires that respondent bear the burden of
production as to the additions to tax. In order to neet this
burden, respondent nust present evidence indicating that it is

appropriate to inpose an addition to tax. See Hi gbee v.

Conm ssioner, 116 T.C 438, 446 (2001).

2. Validity of Deterninations

a. Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failing to
file timely a required Federal inconme tax return, unless it is

shown that the failure was due to reasonabl e cause and not

2 As for his claimto certain deductions, petitioner has
neither identified nor proven that he is entitled to any such
deductions. See Rockwell v. Conmm ssioner, 512 F.2d 882 (9th Gr.
1975), affg. T.C. Meno. 1972-133.
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willful neglect. Petitioner was required to file Federal incone
tax returns for each of the subject years. Secs. 6012, 6072.°3
Respondent net his burden of production in that respondent
i ntroduced (and the Court admtted) into evidence a Form 4340,
Certificate of Assessnents, Paynents and Ot her Specified Matters
and the testinony of the revenue agent who audited petitioner,
both to the effect that respondent’s records do not indicate that
respondent has ever received a Federal incone tax return from
petitioner for any of the subject years. Petitioner, in turn,
has failed to neet his burden of proof. Petitioner has never
asserted or presented any evidence indicating that he filed one
or nore of the subject returns, nor has he established that any
of the returns was not filed tinely for cause that is reasonable.
We hold that petitioner is liable for the additions to tax under

section 6651(a)(1l). United States v. Boyle, 469 U S. 241, 245

(1985); duck v. Comm ssioner, 105 T.C. 324, 338-339 (1995).

b. Section 6651(a)(2)

Section 6651(a)(2) generally inposes an addition to tax for
a failure to pay tinely the anount of tax shown on a Federa
income tax return. Although petitioner did not file his Federal
incone tax returns for 1994, 1995, and 1996, the Conm ssi oner

prepared substitutes for returns for those years. A return

3 The m ni num anmount exception under sec. 6012(a)(1)(A) (i)
does not apply to petitioner for any subject taxable year, as
petitioner’s inconme exceeded the m ni num anount.
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prepared by the Conm ssioner under section 6020(b) is treated as
areturn filed by the taxpayer for returns due after July 30,
1996, for purposes of section 6651(a)(2). Sec. 6651(g); Smith v.

Comm ssioner, T.C Menp. 2000-290. W conclude that petitioner

is liable for the addition to tax under section 6651(a)(2). See

sec. 6654(a); Smth v. Conm ssioner, supra (citing United States

v. Boyle, supra at 245); cf. Heisey v. Conm ssioner, T.C Meno.

2002-41 (no liability in absence of substitute of return), affd.
_ Fed. Appx. ___ (9th Gr., M. 20, 2003).

c. Section 6654(a)

Section 6654 inposes an addition to tax on an under paynent
of estimated tax. This addition to tax is mandatory unless the
t axpayer establishes that one of the exceptions listed in section

6654(e) applies. Recklitis v. Conmm ssioner, 91 T.C 874, 913

(1988).

The Form 4340 and the testinony of the revenue agent
establish that petitioner failed to pay the required anmounts of
estimated tax for 1995 and 1996. W concl ude that respondent has
met his burden of production as to this issue. Gven that the
record does not establish that any of the referenced exceptions
apply, we conclude that petitioner has failed to neet his burden
of proof and sustain respondent’s determ nation as to this issue.

Mbtley v. Commi ssioner, T.C Meno. 2001-257.
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C. Penalty Under Section 6673(a)

Respondent noved the Court at the end of trial to inpose a
penal ty under section 6673(a)(1l). Respondent asserts that
petitioner’s position in this case is frivolous and groundl ess.
Respondent al so asserts that petitioner instituted these
proceedings primarily for the purpose of del ay.

Section 6673(a)(1l) authorizes the Court to require a
t axpayer to pay to the United States a penalty of up to $25, 000
whenever it appears that proceedi ngs have been instituted or
mai nt ai ned by the taxpayer primarily for delay or that the
t axpayer’s position in such proceeding is frivol ous or
groundl ess. Here, petitioner did not offer any evidence at
trial, nor did he otherwi se nmake any legitimate attenpt to prove
respondent’s determ nations wong. Petitioner was warned by
respondent before trial and was warned by the Court during trial
that his position (or lack thereof) was without nerit and could
subject himto a penalty of up to $25,000 under section 6673(a).
Petitioner disregarded these warni ngs and has consuned wastefully
the tine, resources, and effort of the Court. W conclude from
the record that petitioner’s positions in this proceeding are
frivolous and without nerit. W also conclude fromthe record
that petitioner has instituted and maintai ned this proceeding
primarily for delay. Pursuant to section 6673, we require

petitioner to pay to the United States a penalty of $10, 000.
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We have considered all argunents and have found those
argunents not discussed herein to be irrelevant and/ or w t hout

merit. To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




