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Petitioners nove to dismss for |ack of
jurisdiction on the grounds that (1) the primary
adjustnent in the notice of deficiency is wong and (2)
the period of Iimtations on assessnent expired before
the notice of deficiency was issued.

1. Held: Neither of these natters goes to the
jurisdiction of this Court, and so petitioners' notion
to dismss is denied.

2. Held, further, treating petitioners' notion as
a notion for summary judgnent on the limtations
gquestion, there is a genuine issue of material fact (a
di sput e about whether petitioners' purported signatures
on a Form 872 are genuine), and so petitioners are not
entitled to sunmary judgnent.




Thomas CGeral d Roots and Linda Vesta Roots, pro se.

Mark A. Weiner, for respondent.

MVEMORANDUM COPI NI ON

CHABOT, Judge: This matter is before us on petitioners
motion to dismss for lack of jurisdiction. As indicated infra,
we al so consider whether petitioners are entitled to summary
j udgnent .

We decide these matters on the basis of the parties
pl eadi ngs and noti on papers.

Respondent determ ned a deficiency in Federal inconme tax and
additions to tax under sections 6651(a)(1)! (failure to tinely
file tax return) and 6662(a) (negligence, etc.) against
petitioners as follows:

Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)

1991 $121, 483 $30, 371 $24, 296

Backgr ound

When the petition was filed in the instant case, petitioners
resided in Ventura, California.
Petitioners filed their 1991 tax return on March 27, 1993.

A Form 872, extending to Decenber 31, 1996, the tine to assess

1 Unl ess indicated otherwi se, all section references are
to sections of the Internal Revenue Code of 1986, as in effect
for the year in issue.
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tax, was tinely executed by petitioners on Novenber 27, 1995, and
by respondent on Decenber 6, 1995. A second Form 872, extending
to Decenber 31, 1997, the tinme to assess tax, was tinely executed
by petitioners on October 15, 1996, and by respondent on Cctober
24, 1996.

Respondent asserts that a third Form 872, extending to June
30, 1998, the tinme to assess tax was tinely executed by
petitioners on March 14, 1997, and by respondent on March 19,
1997. Petitioners deny having executed this Form 872. | ndeed,
they assert that "each of them to the best of their know edge
and belief, [has] never been presented in any way, nmanner, shape,
or form with a request to extend the tinme of statute [sic] till
6/ 30/ 98."

Respondent sent a notice of deficiency to petitioners on
June 5, 1998. Petitioners filed a tinely petition fromthis
notice of deficiency on August 25, 1998. It appears that the
maj or item of dispute on the nerits is whether $511,522 of gain
on disposition of rental property is properly reportable for
1991, as respondent determned in the notice of deficiency, or
for 1992, as petitioners contend.

Di scussi on

Petitioners' notion to dismss for |ack of jurisdiction
focuses on two matters, as follows: (1) The notice of deficiency

erroneously determ ned that the inconme in question was reportable



for 1991 instead of 1992; and (2) the notice of deficiency was
untinely because the period for assessnment had expired on
Decenber 31, 1997, nore than 5 nonths before the notice of
deficiency was issued.

1. Jurisdiction

This Court's jurisdiction to redeterm ne a deficiency
depends on respondent's sending a notice of deficiency to a
t axpayer and that taxpayer's filing with this Court a tinely
petition that we redeterm ne the deficiency determ ned agai nst

that taxpayer in that notice of deficiency. See Normac, Inc. &

Nornmac International v. Conm ssioner, 90 T.C 142, 147 (1988),

and authorities there cited. 1In the instant case, respondent did
determ ne a deficiency against petitioners for 1991 incone tax
and additions to tax, and petitioners filed a tinely petition,
asking this Court to redeterm ne that deficiency and those
additions to tax.

This Court is not deprived of jurisdiction even if
respondent erred in one or nore of the adjustnents in the notice
of deficiency. Jurisdiction depends on whet her respondent
determ ned a deficiency, not on whether respondent was correct.

See, e.g., Bowman v. Conm ssioner, 17 T.C. 681, 685 (1951).

Also, in a deficiency dispute the assertion of the bar of
the statute of limtations is an affirmati ve defense and not a

jurisdictional matter. See Tapper v. Comm ssioner, 766 F.2d 401,




403 (9th Gr. 1985), affg. an order of this Court; Colunbia

Building, Ltd. v. Conmm ssioner, 98 T.C. 607, 611 (1992).

Thus, this Court does not |ose jurisdiction of the instant
case whether or not petitioners are correct in their contentions
that (1) the notice of deficiency's major adjustnment is
incorrect, and (2) the statute of limtations bars assessnent of
a deficiency. W have not found, sua sponte, any other basis for
questioning this Court's jurisdiction in the instant case. See

Nornmac, Inc. & Nornac International v. Comm ssioner, 90 T.C. at

146.
As a result, we shall deny petitioners' notion to dismss
for lack of jurisdiction.

2. Summary Judgnent

It is evident that the notice of deficiency (June 5, 1998)
was issued nore than 3 years after petitioners filed their tax
return, March 27, 1993. Section 6501(a) prohibits assessnent of
a deficiency under these circunstances, unless there is an
exception to the general period of limtations. Respondent's
only response to petitioners' statute of limtations contentions
is torely on a chain of Forns 872. See sec. 6501(c)(4).

Because (1) the parties have "l ocked horns" on the statute
of limtations issue in the course of dealing with petitioners
nmotion and (2) resolution of this issue in petitioners' favor

woul d avoid the necessity of considering the instant case on the
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merits, we have decided to treat petitioners' notion as a notion
for summary judgnent.

Under Rule 121(b), Tax Court Rules of Practice and
Procedure, a notion for summary judgnent shall be granted only if
(1) there is no genuine issue as to any material fact and (2) a
deci sion may be rendered as a matter of law. Petitioners, as the
nmovi ng parties, have the burden of show ng the absence of a
genuine issue as to any material fact; that is, all doubts as to
t he exi stence of an issue of material fact nust be resol ved

agai nst the novant. See, e.g., Adickes v. Kress & Co., 398 U S

144, 157 (1970); Vallone v. Conm ssioner, 88 T.C. 794, 801

(1987) .

Respondent contends that there is a Form 872, executed
tinmely by petitioners and respondent, that extended to June 30,
1998, the tinme to assess tax. Petitioners contend that they did
not execute that Form 872. This is a genuine issue. The matter
of fact thus disputed appears to control the entire statute of
[imtations question; thus the fact disputed is a material fact.
There is a genuine issue as to a material fact.

It follows that petitioners have failed to satisfy one of
the requirenents for sunmary judgnment, and so sumrary judgnent
will not be granted to petitioners on the statute of limtations
i ssue. Thus, petitioners' notion shall be denied, even if it is

treated as a notion for summary judgnent.



The instant case is set for trial on the nerits at the June

21, 1999, trial session of this Court schedul ed for Los Angel es.

The statute of limtations issue has been raised, and so it is to
be tried unless the parties settle this issue or settle the
entire case. |If the parties fail to settle the matter, then they

are adnoni shed to (1) consider the effect of section 6064,2 and

(2) conply with the requirenents of the Standing Pre-Tri al

as to expert witness reports.?

O der

An appropriate order wll

be i ssued denying petitioners

not i on.

2 SEC. 6064. SI GNATURE PRESUMED AUTHENTI C.

The fact that an individual's nane is signed to a

return, statenent, or other docunent shall be prina facie

evidence for all purposes that the return, statenent, or
ot her docunent was actually signed by him
3 The Standing Pre-Trial Order provides, in pertinent

part, as foll ows:

Unl ess otherwi se permtted by the Court upon tinely
request, expert w tnesses shall prepare a witten
report which shall be submtted directly to the
under si gned and served upon each other party at |east

30 days before the first day of the trial session. An

expert witness' testinony may be excluded for failure
to conply with this Order and the provisions of Rule
143(f).



