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PAJAK, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the years in issue.

to



Respondent determ ned deficiencies of $2,210 and $2,271 in
petitioner's Federal incone taxes for the years 1997 and 1998,
respectively. This Court nust deci de whether petitioner was
entitled to file as head-of -household in 1997 and 1998, and
whet her petitioner was entitled to earned inconme credits with
respect to his daughter, Mddi son Rabold, in 1997 and 1998.

Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Duluth, Mnnesota, at the tine
he filed his petition.

Petitioner has two children, Mddi son Rabol d (Maddi son),
born Septenber 6, 1994, and Al ai sa Mae Rabol d, born June 4, 1992.
The children's nother is Kristina L. Strom (Kristina).

Petitioner and Kristina divorced on March 18, 1997. Physi cal
custody of the children was awarded to Kristina. Petitioner was
awarded the right of reasonable and liberal visitation. Kristina
was al so awarded possession of the honmestead at 7 North 56th
Avenue West (56th Avenue hone).

During 1997 and 1998, Kristina resided at the 56th Avenue
honme. The children's address was the 56t h Avenue hone.
Petitioner resided with roommates in various apartnments in Duluth
during 1997 and 1998.

Petitioner's divorce decree provides that petitioner is
entitled to clai mMddi son as a dependent for State and Federal

i ncome tax purposes. Petitioner construed this to nean that he
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could claimher for all tax purposes. In 1997 and 1998,
petitioner claimed head-of-household filing status and ear ned

i ncone credits based on one qualifying child, Mddison. Kristina
al so cl ai nred Maddi son for purposes of the earned incone credit in
1997.

Respondent determ ned that in 1997 and 1998 petitioner's
filing status was single rather than head-of - househol d and t hat
petitioner was not entitled to the earned inconme credit.

Section 2(b) defines head-of-household as an indivi dual
t axpayer who is unmarried at the close of his taxable year and
who nai ntains as his honme a household that constitutes the
princi pal place of abode for nore than one-half of the taxable
year of a daughter of the taxpayer who resides there as a nenber
of that household. An individual taxpayer is considered as
mai nt ai ni ng a household only if he furnishes nore than one-half
of the cost of maintaining that household. Sec. 2(b)(1). "The
expenses of maintaining a househol d include property taxes,
nortgage interest, rent, utility charges, upkeep and repairs,
property insurance, and food consunmed on the prem ses." Sec.
1.2-2(d), Inconme Tax Regs.

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Section 32(c)(1)(A), in
pertinent part, defines an "eligible individual" as an individual

who has a qualifying child for the taxable year. Sec.



32(c)(1)(A)(i). A qualifying child is one who satisfies a
relationship test, a residency test, and an age test. Sec.
32(c)(3). To satisfy the residency test, the qualifying child
must have the sane principal place of abode as the taxpayer for
nore than one-half of the taxable year in which the credit is
claimed. Sec. 32(c)(3)(A(ii).

Petitioner testified that he would have "the kids for four
or five days at a tinme, a week at a tinme, vacations, holidays,
weekends." He also testified that he paid for at |east half of
their expenses. W believe that petitioner was actively invol ved
in the parenting of his children and that he was very devoted to
t hem

However, petitioner did not have any evidence which
docunented the tinme he spent with his children. A log kept by
Kristina establishes that petitioner usually would take the girls
on sone of the weekends and on sone vacations. Due to various
ci rcunst ances, petitioner did not take the girls every single
weekend. Looking at all the evidence in the light nost favorable
to petitioner, it appears that petitioner's children often stayed
with him but we find on this record that they resided with
Kristina for nore than 50 percent of the year.

Petitioner expressed consternation over the provision in the
di vorce decree that provided himw th the right to clai m Maddi son

as a dependent. The divorce decree allows petitioner the right



to claima dependency exenption deduction for Maddi son under
section 151(c) in accordance with section 152(e)(2). It does not
provi de petitioner wwth the right to cl ai m head- of - househol d
filing status and the earned inconme credit. In order to claim
head- of - househol d filing status and the earned i ncone credit,
petitioner nmust satisfy all of the statutory requirenents under
sections 2(b) and 32, respectively. W note that respondent did
not disallow petitioner's clai med dependency exenpti on deducti on,
nor is petitioner being penalized for his m sunderstanding
i nasnmuch as respondent did not determ ne any penalties.
Petitioner filed in the manner he did based on his
under st andi ng of the divorce decree provision allowng himto
cl ai m Maddi son as his dependent. Neverthel ess, both section 2(b)
and section 32 require that petitioner's household be Muddison's
princi pal place of abode for nore than one-half of the taxable
year. Al though Maddi son resided with himfor part of each year,
this does not satisfy the requirenent that they had the sane
princi pal place of abode for nore than one-half of each taxable
year. Accordingly, we sustain respondent's determ nation.

To the extent that we have not addressed any of the parties



- 6 -

argunents, we have consi dered them and concl ude they are w t hout
merit.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




