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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.



Respondent determ ned deficiencies in petitioner’s Federal
income taxes in the amounts of $4,118 and $4, 394, for tax years
1997 and 1998, respectively.

After concessions by respondent,! the issues for decision
are (1) whether petitioner is entitled to head of househol d
status and (2) whether petitioner is entitled to the earned
incone credit for the years in issue.

Sone of the facts in this case have been stipulated and are
so found. The stipulation of facts and the exhibits received
into evidence at trial are incorporated herein by this reference.
At the tinme the petition was filed, petitioner lived in Tenpe,
Ari zona.

During 1997, petitioner and her two m nor daughters
(collectively the children) lived “on and off” in her former in-
| aws’ hone | ocated at 3938 West Montebell o, Tenpe, Arizona
(Montebell o residence). Petitioner and her ex-husband divorced
in 1993, but “were trying to patch things up because of the
kids.” Sonetinme during 1997, petitioner’s ex-husband was in a
car accident and was hospitalized. Petitioner did not pay rent
to her former in-laws while she and her children stayed at the

Mont ebel | o resi dence. However, petitioner testified that during

! Respondent concedes that petitioner is entitled to two
dependency exenption deductions clainmed for her m nor daughters
in 1997 and 1998. Respondent further concedes that petitioner is
entitled to the child tax credit of $377 in 1998.
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1997 her former in-laws did not provide any other financial
assistance to her or the children. During 1997, petitioner’s
former father-in-law worked for the State of Arizona Depart nent
of Hi ghways, and petitioner’s fornmer nother-in-law was studying
to becone a teacher

Despite the above, petitioner stipulated that during 1997
and 1998, she and her children lived in a 3-bedroom hone | ocated
at 1217 W Manhattan, Tenpe, Arizona (Manhattan residence), owned
by her brother, Esau Ramrez |1l (brother). Petitioner’s
parents, Esau G and Adelina B. Ramrez (parents), her brother
and her younger sister also resided at the Manhattan resi dence.
Wi le petitioner lived at the Manhattan residence, she paid a
nmonthly rent, including utilities, ranging from$110 to $120. 1In
1998, petitioner paid the cable bill, approxinmately $47.56 per
mont h, for 7 nonths.

During the years in issue, petitioner paid for the
children’ s clothing, school supplies, and sone food. Wile at
the Montebell o residence, petitioner’s fornmer in-laws paid for a
majority of the food and groceries. The record does not
establish the amount of utilities, nortgage paynent, or other
expenses necessary to naintain the Montebell o residence. Wile
at the Manhattan residence, petitioner’s parents and her brother
paid for a majority of the food and groceries. Petitioner’s

brother further testified, and petitioner did not dispute at



trial, that nonthly expenses, including the water bill of
approximately $50, the electricity bill of approximtely $300,
t he nortgage paynments of $615, and the tel ephone bill of
approxi mately $50, were paid by either petitioner’s brother or
petitioner’s parents.

Petitioner estinmated her nonthly expenses in 1997 and 1998
as follows:

Car and insurance paynents $477. 00
Rent (including utilities) 120. 00

Petitioner spent approximately $100 per child for school
clothing. The record does not reflect the anount paid by
petitioner for her children’s school supplies.

During the years in issue, petitioner was enployed as a
clerk typist Ill at the Attorney General’s Ofice in Phoenix,
Arizona. Both petitioner’s gross wage and adj usted gross incone
for 1997 and 1998 were $14, 622 and $14, 838, respectively.
Petitioner filed her 1997 and 1998 Federal incone tax returns as
head of household and cl aimed the earned incone credits.

Petitioner’s parents reported adjusted gross inconme for 1997
and 1998 of $21,116 and $31, 411, respectively. Petitioner’s
brother filed his Federal incone tax returns as head of househol d
for the years in issue.

Respondent determ ned that petitioner’s filing status was

single, not head of househol d, because she did not provide over



half of the cost to maintain the household during the years in

i ssue. Further, respondent disallowed the earned incone credits

because petitioner’s parents also qualify to claimthe earned

inconme credit for the children during the years in issue.
Respondent’ s determ nation is generally presuned to be

correct, and petitioner bears the burden of proving that it is

incorrect. Rule 142(a); Welch v. Helvering, 290 U S. 111, 115

(1933) .2

Head of Househol d Status

According to the relevant part of section 2(b), an
i ndi vidual shall be considered a head of household if such
individual (1) is not married at the close of the taxable year
and (2) maintains as her hone a household which constitutes for
nore than one-half of the taxable year the principal place of
abode of a person who is a dependent of the taxpayer, if the
taxpayer is entitled to a deduction for the taxable year for such
person under section 151. An individual is considered as
mai nt ai ni ng a household only if she provides over half of the
cost of maintaining the household during the taxable year. Sec.

2(b); Woten v. Conm ssioner, T.C Meno. 2000-54.

2 Respondent’ s exam nation of petitioner’s case began
after July 22, 1998. However, since sec. 7491(a) does not alter
t he taxpayer’s burden of proof where the taxpayer has not
conplied with all applicable substantiation requirenents, sec.
7491(a) does not apply in this case. Higbee v. Comm ssioner, 116
T.C. 438, 442 (2001).




- 6 -

In this case, petitioner was not married at the cl ose of
1997 or 1998, and it is undisputed that the children stayed with
petitioner for nore than one-half of the taxable year. However,
petitioner has not established that she provided over half of the
cost of maintaining the household during each taxable year in
i ssue.

The record is not clear as to where petitioner and her
children resided during 1997. If we find that petitioner |ived
with her former in-laws during nost of 1997 at the Montebello
resi dence, petitioner would not prevail on this issue. W have
no evidence as to the annual cost of maintaining this househol d;
i.e., nortgage paynents, utility bills, telephone bills, food or
grocery bills, and other expenses relating to the househol d.

Sec. 1.2-2(d), Incone Tax Regs. Petitioner’s forner in-laws did

not testify at trial. See Briggsdaniels v. Conm ssioner, T.C

Meno. 2001- 321.

Moreover, if we were to find that petitioner and her
children lived with her parents and siblings during nost of 1997
at the Manhattan residence, the result would not change.

Based upon the testinony at trial and the stipulation of
facts, the overall nonthly househol d expenses of the Manhattan
residence for 1997 and 1998 were as foll ows:

Mbr t gage $615

Electricity 300
Vat er 50



Cabl e 48
Phone 50
Tot al $1, 063

Petitioner contributed approximtely $110 to $120 per nonth in
rent and a portion of the utilities.® Petitioner also
contributed to the household by paying the cable bill for 7
months in 1998. However, based upon the total expenses for the
househol d in 1997 and 1998, it is clear that petitioner did not
provi de nore than half of the cost of maintaining the househol d.*

Therefore, on the basis of the record, we hold that
petitioner is not entitled to file her 1997 and 1998 Feder al
incone tax returns as head of househol d.

Earned | ncome Credit

The rel evant parts of section 32 provide that an individual
is eligible for the earned incone credit if the individual has a
qualifying child. A “qualifying child” is a son or daughter of
t he taxpayer who has not attained the age of 19 at the end of the
t axabl e year and shares the sanme principal place of abode in the

United States with the taxpayer for nore than one-half of the

8 The record is unclear how this anbunt was cal cul at ed
for rent or utilities.

4 We also note that the |list of household expenses is not
conplete. The list does not include expenses for gas and ot her
utility charges, property taxes, upkeep and repairs, property
i nsurance, and food consuned on the prem ses. Sec. 1.2-2(d),

I ncone Tax Regs. The record is absent any evidence to support a
finding that petitioner contributed any anount of the |isted
househol d expenses.
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taxable year. Sec. 32 (c¢)(3). Petitioner’s children are
qualifying children under the requirenents of section 32(c)(3).

However, even if a taxpayer neets all of the requirenents
under section 32, she may not be eligible to claimthe earned
incone credit if there are two or nore persons who are eligible
for the earned incone credit with respect to the sanme qualifying
child. In that situation, only the individual with the highest
nodi fi ed adjusted gross incone shall be treated as an eligible
individual with respect to the qualifying child. Sec.
32(c)(1)(O. 1In the instant case, the children are also
qual i fying children of petitioner’s parents.

On the other hand, for 1997 if petitioner and her children
lived with her former in-laws for nost of the year, petitioner
failed to show that her adjusted gross incone exceeded that of
her former in-laws. Therefore, petitioner has not net her burden
in this scenario.

In 1997 and 1998, petitioner’s parents had adjusted gross
i ncome of $21,116 and $32,810, respectively. Petitioner’s
adj usted gross incone for the years in issue was $14, 622 and
$14, 852, respectively. There is no dispute that petitioner’s
parents had the greater adjusted gross inconme during the years in
I ssue.

Because petitioner has failed to show that she is entitled

to the earned inconme credits for the years in issue, respondent



is sustained on this issue. Sutherland v. Comm ssioner, T.C

Meno. 2001- 8.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




