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UNI TED STATES TAX COURT

RANIE M RAYMOND, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 2354-01L. Filed Cctober 22, 2002.

On her 1991 tax return, P's filing status was
listed as “Married filing separate return”. On Jan. 9,
2001, R sent P a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330
regardi ng the 1991 tax year in which R determ ned that
P was not entitled to raise a spousal defense because
she did not file a joint return. On Feb. 12, 2001, P
sent to the Tax Court a Petition for Lien or Levy
Action Under Code Section 6320(c) or 6330(d). R filed
a Motion for Partial Summary Judgnent on the issue of
whether P is eligible for relief under I.R C. sec.
6015.

Hel d: The petition was tinely filed in order for
the Court to have jurisdiction to review R s denial of
spousal relief. Sec. 6015(e)(1), I.RC

Hel d, further, R s Mdttion for Partial Summary
Judgnent is granted because there is no genui ne issue
as to whether Pis entitled to relief under I.R C. sec.
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6015. Pis not entitled to relief under |I.R C secs.
6015(b), (c), and (f) because she did not file a joint
return.

Ranie M Raynond, pro se.

A. Gary Begun, for respondent.

OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for partial summary judgnent under Rule 121.1
Backgr ound

At the tinme of the filing of the petition, petitioner
resided in Livonia, Mchigan. On her 1991 Federal incone tax
return, petitioner’s filing status was listed as “Married filing
separate return”. At the tinme of the filing of the tax return
no paynent was nmade on the anobunt reported as due on the tax
return. Respondent applied petitioner’s tax refunds from 1995
and 1998 in partial satisfaction of the anount due for 1991.

On July 11, 2000, respondent sent petitioner a Final Notice:
Notice of Intent to Levy and Notice of Your Right to a Hearing.?
On January 9, 2001, respondent sent petitioner a Notice of

Det erm nation Concerning Col |l ection Action(s) Under Section 6320

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect at al
rel evant tines.

2 The notice listed that petitioner owed $7,097.82 in
unpai d taxes for 1991 and $8,211.05 in penalties and interest for
t hat year.
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and/or 6330 (notice of determ nation) regarding her 1991 tax
year. |In the notice of determ nation, respondent determ ned that
the collection against petitioner should be sustai ned because
petitioner did not file a joint return and, therefore, was not
entitled to raise a spousal defense.

On February 12, 2001, petitioner sent a letter to the Court
regarding the notice of determ nation. The Court received the
letter on February 16, 2001. The Court filed petitioner’s letter
as a Petition for Lien or Levy Action Under Code Section 6320(c)
or 6330(d) (petition). On March 14, 2001, the Court received
petitioner’s anended petition, which was filed as an Anended
Petition for Lien or Levy Action Under Code Section 6320(c) or
6330(d).

On June 14, 2001, respondent filed a Motion to Dismss for
Lack of Jurisdiction on the ground that the petition was not
filed within the time prescribed by section 6330(d). Petitioner
objected to this notion. On January 2, 2002, respondent filed a
Motion to Wthdraw Respondent’s Mdtion to Dismss for Lack of
Jurisdiction. On January 2, 2002, respondent also filed a Mtion
for Partial Summary Judgnent on the issue of whether petitioner
is eligible for relief under section 6015. On January 30, 2002,
petitioner filed a response to respondent’s notion for parti al
summary judgnent wherein petitioner objected to the granting of

t he noti on.



Di scussi on

Petitioner alleges that she signed a blank form she did not
fill out the tax return, and she did not earn the incone |listed
on the tax return. Petitioner filed the petition to request
relief fromliability under section 6015 for tax due on the
incone |listed on her tax return that she allegedly did not earn.

The issues presented are: (1) Wiether the petition was
tinmely filed for this Court to have jurisdiction; and (2) whether
a taxpayer nust file a joint return to be eligible for relief
under section 6015.

| . Juri sdiction

It is well settled that this Court can proceed in a case
only if we have jurisdiction and that any party, or the Court sua
sponte, can question jurisdiction at any tine, even after the

case has been tried and bri ef ed. Neely v. Comm ssioner, 115 T.C.

287, 290 (2000); Romann v. Conm ssioner, 111 T.C 273, 280

(1998); Normac, Inc. & Normac Intl. v. Conm ssioner, 90 T.C 142,

146- 147 (1988); Brown v. Comm ssioner, 78 T.C 215, 218 (1982).

Qur jurisdiction under section 6330(d)(1) depends on the
i ssuance of a valid notice of determnation and a tinely petition

for review Lunsford v. Conmm ssioner, 117 T.C. 159, 165 (2001).

Section 6330(d) (1) provides that a person may appeal a notice of
determ nation by filing a petition wthin 30 days of the noti ce.

Sec. 6330(d)(1).
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We lack jurisdiction to review petitioner’s claimunder
section 6330. Petitioner filed a petition with this Court |ater
than 30 days after the notice of determ nation.® W have held
that the 30-day period provided by section 6330(d)(1) is

jurisdictional and cannot be extended. MCune v. Comm ssSioner,

115 T.C. 114, 117 (2000).

However, petitioner raised a spousal defense in the Appeals
O fice proceeding before the Conm ssioner nmade a final
determnation. Sec. 6330(c)(2)(A)(i); sec. 301.6330-1(e)(2),
Proced. & Admn. Regs. 1In the notice of determ nation,
respondent determ ned that petitioner was not entitled to relief
under section 6015 because she did not file a joint return.

The tineliness of the petition, insofar as it seeks review
of the adm nistrative denial of section 6015 relief, is,

t heref ore, dependent upon section 6015(e)(1).4 Under this

3 Petitioner sent her petition to the Tax Court 34 days
after respondent mailed her the notice of determ nation.

4 Sec. 6015(e)(1) provides, in pertinent part:
SEC. 6015(e). Petition for Review by Tax Court. --

(1) I'n General.--1n the case of an individual against whom a
deficiency has been asserted and who el ects to have subsection

(b) or (c) apply--

(A) I'n General.--1n addition to any other renedy
provi ded by law, the individual may petition the Tax
Court (and the Tax Court shall have jurisdiction) to
determ ne the appropriate relief available to the
i ndi vidual under this section if such petition is
filed--

(continued. . .)
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section, we have jurisdiction to review respondent’s
determ nation as to section 6015 relief because petitioner filed

her petition within 90 days of the notice of determ nation.?®

4(C...continued)
(1) at any time after the earlier of--

(I') the date the Secretary
mai |l s, by certified or registered
mail to the taxpayer’'s |ast known
address, notice of the Secretary’s
final determ nation of relief
avail able to the individual, or

(I'l) the date which is 6
mont hs after the date such el ection
is filed wwth the Secretary, and

(i1i) not later than the close of the
90th day after the date described in clause

() ().

5 See sec. 301.6330-1(f)(2), Proced. & Admin. Regs. This
regul ati on provides:

QF2. Wth respect to the relief available to the

t axpayer under section 6015, what is the tine frame
wi thin which a taxpayer may seek Tax Court review of
Appeal s’ determ nation follow ng a CDP hearing?

A-F2. |If the taxpayer seeks Tax Court review not only
of Appeal s’ denial of relief under section 6015, but
also of relief with respect to other issues raised in
the CDP hearing, the taxpayer should request Tax Court
review within the 30-day period conmenci ng the day
after the date of the Notice of Determnation. |If the
t axpayer only seeks Tax Court review of Appeals’ denial
of relief under section 6015, the taxpayer shoul d
request review by the Tax Court, as provided by section
6015(e), within 90 days of Appeals’ determnation. |If
a request for Tax Court reviewis filed after the 30-
day period for seeking judicial review under section
6330, then only the taxpayer’s section 6015 clai ns may
(continued. . .)
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1. Mbtion for Partial Summary Judgnment

Respondent noved for partial summary judgnment on the issue
of whether petitioner is eligible for relief under section 6015.
Respondent argues that petitioner is not entitled to relief under
section 6015 because she did not file a joint tax return.

Rul e 121(a) provides that either party may nove for summary
j udgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgment nay be granted only if it is
denonstrated that no genuine issue exists as to any material fact
and a decision may be entered as a matter of law. See Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Gr. 1994).

A. Reli ef Under Section 6015(b) and (c)

Relief is not available to petitioner under section 6015(b)

and (c) because petitioner did not file a joint return. Both

5(...continued)
be reviewabl e by the Tax Court.
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sections explicitly require that a joint return be filed for

relief to be granted.® Sec. 6015(b) and (c).

6 Sec. 6015(b) provides:

SEC. 6015(b). Procedures for Relief from
Liability Applicable to All Joint Filers.--

(1) I'n General.--Under procedures
prescribed by the Secretary, if--

(A) a joint return has been
made for a taxable vyear

(B) on such return there is an
understatenent of tax attributable
to erroneous itens of 1 individual
filing the joint return;

(© the other individual
filing the joint return establishes
that in signing the return he or
she did not know, and had no reason
to know, that there was such an
under st at enent ;

(D) taking into account al
the facts and circunstances, it is
i nequitable to hold the other
i ndi vidual liable for the
deficiency in tax for such taxable
year attributable to such
under st atenent ; and

(E) the other individual
elects (in such formas the
Secretary may prescribe) the
benefits of this subsection not
|ater than the date which is 2
years after the date the Secretary
has begun collection activities
wi th respect to the individual
meki ng the el ection,

then the other person shall be relieved of

(conti nued. ..



B. Relief Under Section 6015(f)

On its face, section 6015(f) does not require that a joint
return be filed in order for equitable relief to be granted under

that section.” As directed by section 6015(f), the Conm ssioner

5C...continued)
the liability for tax * * * for such taxable
year to the extent such liability is
attri butable to such understatenent.
[ Enphasi s added. ]

Sec. 6015(c) provides:

SEC. 6015(c). Procedures to Limt Liability for
Taxpayers No Longer Married or Taxpayers Legally
Separated or Not Living Together. --

(1) I'n General.--Except as provided in
this subsection, if an individual who has
made a joint return for any taxable year
el ects the application of this subsection,
the individual’s liability for any deficiency
which is assessed with respect to the return
shal | not exceed the portion of such
deficiency properly allocable to the
i ndi vi dual under subsection (d). [Enphasis
added. ]

" Sec. 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts
and circunstances, it is inequitable to hold

the individual liable for any unpaid tax or
any deficiency (or any portion of either);
and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

(continued. . .)
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uses procedures under Rev. Proc. 2000-15, 2000-1 C B. 447 (the
revenue procedure), to determ ne whether an individual qualifies
for relief under that section. Section 4.01 of the revenue
procedure lists seven threshold conditions, including the filing
of a joint return, that nust be satisfied before the Comm ssioner
will consider a request for relief under section 6015(f).%

The | egislative history of section 6015 further denonstrates
that Congress intended a joint return requirement to apply to
section 6015(f). The conference agreenent acconpanying the
enact nent of section 6015(f) contenplates that a joint return be
filed as a prerequisite for the grant of equitable relief. H
Conf. Rept. 105-599, at 254 (1998), 1998-3 C.B. 747, 1008. The
agreenent stated:

The conference agreenent does not include the

portion of the Senate anmendnent that could provide

relief in situations where tax was shown on a j oint

return, but not paid with the return. The conferees

intend that the Secretary will consider using the grant

of authority to provide equitable relief in appropriate

situations to avoid the inequitable treatnent of
spouses in such situations. * * *

(...continued)

the Secretary may relieve such individual of such

liability.

8 The revenue procedure provides, in pertinent part:
4.01 Eligibility to be considered for equitable

relief. Al of the follow ng threshold conditions nust

be satisfied before the Service will consider a request
for equitable relief under sec. 6015(f). * * *

(1) The requesting spouse filed a joint return
for the taxable year for which relief is sought; * * *,



- 11 -

The conferees do not intend to limt the use of
the Secretary’ s authority to provide equitable relief
to situations where tax is shown on a return but not
paid. The conferees intend that such authority be used
where, taking into account all the facts and
circunstances, it is inequitable to hold an individual
liable for all or part of any unpaid tax or deficiency
arising froma joint return. * * * [ Enphasi s added. ]

Id. The agreenent clarifies that the conferees intended that
relief may be granted if it is inequitable to hold the taxpayer
liable for the unpaid tax or deficiency shown on a joint return.

This requirenment of a joint return is also consistent with
the caption to section 6015, Relief From Joint and Several
Liability on Joint Return

We, therefore, conclude that a joint return nust be filed in
order for a taxpayer to be granted equitable relief under section
6015(f).

As a result, we shall grant respondent’s notion for parti al
summary judgnment because no genui ne i ssue exists as to whether
petitioner is entitled to relief under section 6015. Petitioner
is not entitled to relief under section 6015 because she did not
file a joint return. Because respondent’s notion for parti al
summary judgnent covers the remaining issues in the instant case,
we treat it as a notion for full summary judgnent, which we shal
grant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




