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LARO Judge: Petitioners petitioned the Court to
redeterm ne respondent’s determ nation of deficiencies in and
accuracy-related penalties related to their joint 2001, 2002, and
2003 Federal inconme tax returns (2001 return, 2002 return, and

2003 return, respectively; collectively, subject returns).
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Petitioners filed their petition pursuant to the provisions of
section 7463.1

This case is now before the Court on respondent’s notion for
summary judgnent. W hold that respondent is entitled to sunmary
j udgment and shall enter a decision accordingly. Pursuant to
section 7463(b), the decision to be entered is not reviewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case.

Backgr ound

Prelim naries

Petitioners are husband and wife. They resided in
California when their petition was filed. They filed the subject
returns jointly.

1. Tax Shelter

Petitioners participated in a fraudulent tax shelter (tax
shelter) pronoted and sold by the National Audit Defense Network
(NADN). The NADN advertised itself as a conglonerate of forner
| nternal Revenue Service agents, enrolled agents, certified
public accountants, and tax attorneys who could help U S
t axpayers pay no Federal inconme tax. The NADN i nforned
petitioners that they could qualify for significant tax benefits

by formng a Wb site and then paying the NADN to nodify the Wb

!Section references are to the applicable versions of the
I nternal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure.
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site to conply with the Anericans with Disabilities Act of 1990
(ADA), Pub. L. 101-336, sec. 302(a), 104 Stat. 355, codified at
42 U. S. C. sec. 12182(a) (2006). The ADA generally provides that
any person who owns, |eases, or operates a place of public
accommodati on shall not discrimnate agai nst disabled individuals
in the full and equal enjoynent of goods, services, facilities,
privil eges, advantages, and accomodati ons of the place of public
accommodat i on.

The NADN i nforned petitioners that they had to pay the NADN
$2,495 and issue to the NADN a $7,980 promi ssory note as to each
year in which they wanted to participate in the tax shelter.
Paynents on a note were to be nade fromthe revenue generated by
the Web site or, if no revenue was generated, 8 years after the
note’s making. The NADN i nfornmed petitioners that they could
claima $5,000 tax credit pursuant to section 44 and deduct at
| east $5, 475 of busi ness expenses pursuant to section 162 for
each year that they participated in the tax shelter. The NADN
advi sed petitioners that it was not providing them (nor was it
engaged in the rendering of) any legal, accounting, or other
pr of essi onal service and that they should retain a “conpetent
professional” if they wanted any | egal advice or other expert
assi stance with respect to the tax shelter.

Petitioners paid the NADN $2,495 in each subject year to

participate in the tax shelter. Petitioners also signed at |east
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one $7,980 pronissory note payable to the NADN or to an affiliate
t her eof .

[11. Subject Returns

A. 2001 Return

Petitioners prepared their 2001 return thensel ves.
Petitioners attached a 2001 Schedule C, Profit or Loss From
Busi ness (Sol e Proprietorship), to their 2001 return reporting
that petitioner Wayne R Risley (M. R sley) operated an
“El ectroni c Shipping and Information Service” business during
2001. The only itemof incone or expense reported on the 2001
Schedul e C was a $5, 475 expense identified as “Excess
expenditures for nodifications made for disabled access to
busi ness”. Petitioners also attached a 2001 Form 8826, Di sabl ed
Access Credit, to their 2001 return. The 2001 Form 8826 reported
that petitioners paid $10,475 in total eligible access
expendi tures during 2001 and were claimng a $5, 000 disabl ed
access credit for 2001. Petitioners clained the $5,000 credit on
t heir 2001 return.

B. 2002 Return

Petitioners prepared their 2002 return thensel ves.
Petitioners attached a 2002 Schedule Cto their 2002 return
reporting that M. Risley operated an “Apple El ectronic Shopping
& I nformation” business during 2002. The only item of income or

expense reported on the 2002 Schedule C was a $5, 475 expense
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identified as “Excess expenditures for nodifications made for
[sic]”. Petitioners also attached a 2002 Form 8826 to their 2002
return. The 2002 Form 8826 reported that petitioners paid
$10,475 in total eligible access expenditures during 2002, that
petitioners had a current year disabled access credit of $5, 000,
and that petitioners were claimng $611 of the $5,000 as an
al | owabl e di sabl ed access credit for 2002. Petitioners clained
the $611 credit on their 2002 return.

C. 2003 Return

Petitioners’ 2003 return was prepared by H&R Bl ock.
Petitioners’ 2003 return did not report any incone or deductions
as to the tax shelter. Petitioners attached a 2003 Form 8826 to
their 2003 return. The 2003 Form 8826 reported that petitioners
paid $5,000 in total eligible access expenditures during 2003 and
that petitioners were claimng a $2,375 disabl ed access credit
for 2003. Petitioners clained the $2,375 credit on their 2003
return.

| V. Noti ce of Deficiency

Respondent issued petitioners a notice of deficiency as to
the subject returns. Respondent determined in the notice of
deficiency that petitioners were not entitled to any of the
deductions or credits clainmed as to the tax shelter. For the

respective years, respondent determ ned deficiencies of $6,513,
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$2,776, and $2,712.2 Respondent al so determ ned accuracy-rel ated
penal ti es under section 6662(a) and (b) of $1, 303, $555, and
$542, respectively, for negligence or disregard of rules and
regul ati ons.

Di scussi on

Standard for Summary Judgnent

Summary judgnent may be granted with respect to any part of
the legal issues in controversy if the record before the Court
shows no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. See Rule 121(a) and

(b); Craig v. Comm ssioner, 119 T.C 252, 259-260 (2002).

Respondent bears the burden of proving the absence of any genuine
issue of material fact, and all facts are viewed in the |ight

nost favorable to petitioners. See Craig v. Conm Ssioner, supra

at 260. Petitioners, however, nust do nore than nerely allege or
deny facts; they nust set forth “specific facts show ng that
there is a genuine issue for trial.” See Rule 121(d); Cel otex

Corp. v. Catrett, 477 U. S. 317, 324 (1986). Petitioners have

failed to raise any genuine issue of material fact under that

standard, and this case is ripe for sunmary judgnent.

2These deficiencies total $11,664, and petitioners’ cash
expenditures as to the tax shelter total $7,485 ($2,495 x 3).
Petitioners reportedly realized an econom c gain of $4,179 from
the tax shelter ($11,664 - $7,485 = $4,179).



1. Defi ci enci es

Petitioners make no claimthat sections 44 and 162 actually
allow themto deduct or credit the itens that they reported as to

the tax shelter. Cf. Good v. Conmmissioner, T.C. Mnop. 2008-245

(holding on the nerits that the taxpayers were not entitled to
the section 162 expenses and di sabl ed busi ness credits reported
as to the tax shelter). Petitioners’ primary argunment in
chal | engi ng respondent’s determ nation of the deficiencies is
that respondent is equitably estopped from assessi ng agai nst them
any anount relating to the tax shelter. W disagree. Equitable
estoppel is a judicial doctrine that precludes a party from
denying his or her acts or representations which i nduced anot her

to act to his or her detrinment. See Hof stetter v. Conmni Ssioner,

98 T.C. 695, 700 (1992). The follow ng requirenments nust be

sati sfied where, as here, equitable estoppel is asserted agai nst
the Comm ssioner: (1) A false representation by the Comm ssioner
or his wongful, msleading silence; (2) an error in a statenent
of fact and not in an opinion or statenent of law, (3) ignorance
of the true facts; (4) a taxpayer’s reasonable reliance on the
Comm ssioner’s acts or statenents; and (5) adverse effects of the

Conmi ssioner’s acts or statenent. See Norfolk S. Corp. V.

Comm ssioner, 104 T.C 13, 59-60 (1995), affd. 140 F.3d 240 (4th

Cr. 1998). Petitioners’ failure to establish any one of these
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five requirenments nmeans that their claimof equitable estopped
must fail as well.

Petitioners have failed to establish on the part of
respondent either a false representation or a wongful,
m sl eadi ng silence as to the tax shelter.® To that end, we are
unable to find as to the tax shelter that respondent nmade any
representation (let alone any m srepresentation) to petitioners
or otherwi se wongfully concealed frompetitioners any materi al
fact. Instead, the record establishes (and we so find) that
respondent had no contact with petitioners as to the tax shelter
before his audit of the subject returns and that petitioners
invested in the tax shelter separate and apart from any action
t aken by respondent.

Petitioners argue that the statenents of the the NADN s
wor kforce are inputed to respondent to the extent that those
workers were registered with the Internal Revenue Service as
enroll ed agents or tax preparers. Petitioners also argue that
the tax shelter is inputed to respondent because the NADN
advertised that it enployed those workers as well as forner
I nt ernal Revenue Service enpl oyees. W disagree on both counts.
The record does not establish, nor do petitioners claim that any

of the NADN s workers al so were working for the Internal Revenue

3G ven this failure, we need not and do not address any of
the other four requirenents of equitable estoppel.
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Service at the sanme tinme. Mreover, the nere fact that a fornmer
enpl oyee of the Internal Revenue Service, or an individual
registered wwth the Internal Revenue Service as an enroll ed agent
or a tax preparer, nmay have been affiliated with the NADN (and/ or
the tax shelter) does not estop respondent from chall enging the

legitimacy of the tax shelter. See Auto. Club of Mch. v.

Conmi ssi oner, 353 U.S. 180, 183-184 (1957) (holding that the

Comm ssioner is usually not estopped fromcorrecting

retroactively a mstake of law); see also Martin's Auto Trinm ng,

Inc. v. Riddell, 283 F.2d 503, 506 (9th Cir. 1960); Schwal bach v.

Comm ssioner, 111 T.C 215, 228 n.4 (1998); Fortugno v.

Commi ssioner, 41 T.C 316, 323-324 (1963), affd. 353 F.2d 429 (3d

Cir. 1965). Nor do we believe, as petitioners argued, that
respondent was sufficiently aware of the inpropriety of the tax
shel ter through petitioners’ filing of their 2001 return so that
he is estopped fromchall engi ng any of the ampbunts that
petitioners later claimed as to the tax shelters for 2002 and
2003.

Petitioners also argue that the Governnent should bear the
| oss of any Federal inconme taxes owed by themas to the tax
shel ter because respondent failed to informpetitioners that the
tax shelter was a “fraud” and is in a better position than they
to recover the $7,485 that they paid to the NADN. W di sagree.

Wil e petitioners consider it inequitable that they have to pay
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taxes as to the tax shelter when they have paid $7,485 to the
NADN for what they now consider to be a worthless investnent, we
know of no reason the Governnment should act as an insurer of that
investnment. Nor do we agree with petitioners that they are
entitled for the subject years to deduct the $7,485 as a theft
| oss under section 165. Wile section 165 lets an individual
deduct a theft loss in the year during which the individual
di scovers the | oss, see sec. 165(a), (c¢)(3), (e), the record does
not establish that petitioners discovered any such theft |oss
during the subject years.

We hold that respondent is not estopped fromdisallow ng the
cl ai med anounts. Accordingly, we sustain respondent’s
determ nation of the deficiencies.

I[11. Accuracy-Rel ated Penalties

Respondent determ ned that petitioners are liable for
accuracy-rel ated penal ties under section 6662(a) and (b)(1).
Section 6662(a) and (b)(1) inposes a penalty equal to 20 percent
of the portion of an underpaynment of tax attributable to a
t axpayer’s negligence or disregard of rules or regul ations.
Negl i gence connotes a | ack of due care or failure to do what a
reasonabl e and prudent person would do under the circunstances.

See Allen v. Comm ssioner, 92 T.C. 1, 12 (1989), affd. 925 F. 2d

348 (9th Cr. 1991). An accuracy-related penalty is not

applicable to any portion of an underpaynent to the extent that
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t he taxpayer had reasonabl e cause for that portion and acted in
good faith wth respect thereto. See sec. 6664(c)(1).

Respondent bears the burden of production with respect to
the applicability of the accuracy-related penalties. See sec.
7491(c). That burden requires that respondent produce sufficient
evidence that it is appropriate to i npose the accuracy-rel ated

penalties. See Hi gbee v. Conm ssioner, 116 T.C. 438, 446 (2001).

Once respondent neets this burden, the burden of proof falls upon
petitioners. See id. at 447. Petitioners may carry their burden
by proving that they were not negligent; i.e., that they nade a
reasonable attenpt to conply with the provisions of the Internal
Revenue Code and were not careless, reckless, or in intentional

di sregard of rules or regulations. See sec. 6662(c).

Al ternatively, petitioners may establish that their underpaynent
was attributable to reasonable cause and their acting in good
faith. See sec. 6664(c)(1).

We concl ude that respondent has met his burden of production
and that petitioners have failed to carry their burden of proof.
The record establishes that petitioners clainmed significant
anounts of tax benefits to which they neither were entitled nor
had a reasonable claim The record does not establish that
petitioners made a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code, that petitioners’

under paynent was attributable to reasonabl e cause, or that
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petitioners acted in good faith as to the underpaynent.
Petitioners claimthat the subject returns were prepared and
reviewed by the NADN and that they reasonably relied on the NADN
to prepare those returns correctly. W reject that claimas
factually and legally incorrect. As a point of fact, petitioners
prepared their 2001 and 2002 returns thensel ves; H&R Bl ock
prepared their 2003 return; and the NADN i nforned petitioners
that it was not providing themw th any | egal or other

prof essional service and that they should retain a conpetent
professional if they wanted any | egal advice or other expert
assistance wth respect to the tax shelter. As a point of |aw,
any such clainmed reliance upon the NADN (if it in fact had
occurred) would not be reasonable in the setting of this case
given that the NADN was the tax shelter’s pronoter. See

Neonat ol ogy Associates, P.A. v. Conmm ssioner, 115 T.C. 43, 98-99

(2000), affd. 299 F.3d 221 (3d Cir. 2002).
We hold that petitioners are liable for the accuracy-rel ated
penal ti es respondent determ ned. Accordingly, we sustain

respondent’s determination as to those penalties.



| V. Concl usi on

We have considered all of petitioners’ contentions and have
concl uded that those contentions not discussed herein are w t hout

merit. To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




