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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency of $2, 866
in petitioners’ Federal inconme tax for the 2006 tax year. The
i ssues we nust decide are whether the disability retirenent
paynments petitioner husband received fromthe U S. Ofice of

Per sonnel Managenment (OPM are excludable frompetitioners’
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i ncone pursuant to section 104(a)(4), and whether respondent is
barred fromdeterm ning a deficiency for petitioners’ 2006 tax
year because he issued closing letters for previous tax years
that accepted petitioners’ returns as filed.?

FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly. At the tine they
filed their petition, petitioners resided in Pennsylvani a.

Petitioner David Dani el Robison, Sr. (hereinafter
petitioner), served in the U S. Mirine Corps from 1966 until
1972. From Decenber 1966 until February 1968 he served in
Vi etnam where he sustained a variety of conbat-related injuries.
He spent a year in the hospital and was | ater discharged fromthe
Mari ne Corps because of his injuries.

Petitioner worked for the U S. Postal Service from 1980
until he was forced to retire in 1992 as a result of the injuries
he had sustained while serving in Vietnam During the years
since he was forced to retire, petitioner has received a
retirement annuity fromOPM During sone of those years,
petitioners excluded the amount of that annuity fromtheir gross

i ncome. Respondent exam ned petitioners’ returns for several of

IAIl section references are to the Internal Revenue Code in
effect for the year in issue, unless otherw se indicated.
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the years before the year in issue, and each tine, respondent
issued a closing letter accepting petitioners’ return as filed.

During 2006, petitioner received retirenent incone of
$14,796 from OPM Petitioners did not report any of that incone
on their 2006 Federal incone tax return. Petitioners contend
that the entire anount is excludable fromtheir gross incone
pursuant to section 104(a)(4).

OPI NI ON

Section 104(a)(4) excludes fromgross incone “anounts
received as a pension, annuity, or simlar allowance for personal
injuries or sickness resulting fromactive service in the Arned
Forces of any country”. Petitioner was forced to retire fromthe
U.S. Postal Service because of injuries sustained while serving
in the Armed Forces, and he contends that he therefore may
exclude fromgross incone the anbunt he receives as a retirenent
annuity from OPM

In Haar v. Conm ssioner, 78 T.C 864 (1982), affd. 709 F.2d

1206 (8th CGr. 1983), this Court first addressed the question of
whet her an individual who retires froma civilian job because of
a disability resulting frommlitary service and receives
disability paynents fromthat civilian enpl oyer may excl ude those
paynments fromhis gross incone. In Haar, hearing |oss sustained
as a result of the taxpayer’s service in the mlitary forced him

toretire fromhis job as an auditor with the U S. General



- 4 -
Services Adm nistration, and he subsequently received annuity
paynments fromthe Cvil Service Retirenment and Disability Fund.
Al t hough we noted that the anmbi guous wordi ng of section 104(a)(4)
provi ded sonme superficial support for the taxpayer’s excl usion,
we concl uded that the wordi ng was “overshadowed” by the fact that
the disability benefits under the Cvil Service Retirenent Act, 5
U S.C secs. 8331 et seq., were not designed to conpensate for
mlitary injuries. |1d. at 866. Rather, the cause of the
disability was irrel evant when determning eligibility. 1d. at
866-867. W held that, because the disability paynents the
t axpayer received were not paid as conpensation for persona
injuries or sickness incurred in mlitary service, the taxpayer
was not entitled to exclude the disability paynents under section
104(a)(4). 1d. at 867.

This Court has consistently followed our holding in Haar in
numer ous cases addressing whet her various benefit paynents under
Civil Service and public enployee disability plans were eligible

for exclusion under section 104(a)(4). See Reinels v.

Commi ssioner, 123 T.C. 245, 249-250 (2004) (and cases cited

thereat), affd. 436 F.3d 344 (2d Gr. 2006). On facts very
simlar to those of the instant case, we previously have held
that a taxpayer who contended that he was term nated by the U. S.
Postal Service because of injuries he received while serving in

the Arned Forces was not entitled to exclude Cvil Service
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disability retirement paynents fromhis income under section

104(a)(4). See French v. Comm ssioner, T.C Meno. 1991-417. As

in French, we simlarly conclude that petitioner is not entitled
to exclude the retirenent annuity paynents he received from OPM
fromhis gross incone under section 104(a)(4).

Petitioner also contends that, because respondent issued
closing letters and accepted petitioners’ returns as filed in
previ ous years, respondent should be barred fromdeterm ning a
deficiency for petitioners’ 2006 tax year. However, we have held
t hat where the Conm ssioner has overl ooked the taxability of
certain itens in previous years, he is not barred fromtaking a

different position in later years. Rose v. Comm ssioner, 55 T.C

28, 32 (1970). Additionally, the Conm ssioner is not bound by a

closing letter he issued for a previous year. See Kiourtsis v.

Comm ssioner, T.C Meno. 1996-534 (and cases cited therein).

Consequently, we conclude that respondent is not barred from
determ ning a deficiency against petitioners for their 2006 tax
year .

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




