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WOLFE, Special Trial Judge: These consolidated cases were

heard pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petitions were filed. The
decisions to be entered are not reviewabl e by any other court,

and this opinion should not be cited as authority. Unless



- 2 -
ot herwi se i ndi cated, subsequent section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
Respondent determ ned deficiencies in petitioners’ 1998

Federal incone taxes as foll ows:

Docket No. Amount
3890-01S $4, 504
5511-01S $3, 430

After concessions by respondent,! the issues for decision are
whet her either petitioner is entitled to: (1) A dependency
exenption deduction for petitioners’ daughter, D ana M
Laut enberger, and (2) a child tax credit for that daughter.

Sone of the facts have been stipulated and are so found.
Wen the petitions were filed in these cases, petitioner Jennifer
Ann Rogers (Ms. Rogers) resided in San Francisco, California, and
petitioner WIlliamR Lautenberger (M. Lautenberger) resided in

Pacifica, California.

Wth respect to docket No. 3890-01S, respondent concedes
that for taxable year 1998 Ms. Rogers is entitled to: (1) Head
of household filing status; (2) a dependency exenption deduction
for her daughter, Morgan C. Canpbell; (3) a child care credit of
$370 with respect to Morgan C. Canpbell; and (4) a child tax
credit for Morgan C. Canpbell.

Wth respect to docket No. 5511-01S, respondent concedes
that for taxable year 1998 M. Lautenberger is entitled to: (1)
Head of household filing status; (2) a dependency exenption
deduction for his son, Alexander P. Lautenberger; and (3) a child
tax credit for Al exander P. Lautenberger.
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Backgr ound

Petitioners fornmerly were married but were divorced in 1993.
They are the parents of Diana M Lautenberger (D ana) and ot her
children. Petitioners have been subject to various custody
orders concerning their children. The custody order in effect
during 1998 provided for joint custody of D ana wth physi cal
custody split equally between petitioners on a weekly basis.
Wth occasional exceptions, during 1998 Di ana spent alternate
weeks with each of her parents.

On their 1998 Federal inconme tax returns, both petitioners
claimed Diana as a dependent and both clainmed a child tax credit
Wi th respect to her. Respondent determ ned deficiencies in both
petitioners’ 1998 Federal incone taxes. At the request of
respondent, the cases have been consolidated to assure that our
deci sions are consistent.

Di scussi on

Section 151(c) allows an individual taxpayer to deduct an
exenpti on anount for each dependent as defined in section 152 in
conputing taxable income. Under section 152(a), the term
“dependent” neans certain individuals, including a son or
daughter of the taxpayer, over half of whose support was received
fromthe taxpayer (or is treated under subsection (c) or (e),
concerning multiple support or divorce situations, as received

fromthe taxpayer) during the cal endar year in which the taxable



year of the taxpayer begins.

Cenerally, if a child s parents are divorced, the child is
in the custody of one or both for the year, and the parents
provi de over half of the child s support, the custodial parent
(the parent with custody for the greater portion of the year) is
treated as having provided over half of the child s support for
the year, and he or she may deduct the exenption anbunt with
respect to such child for the year. Sec. 152(e)(1). The
appl i cabl e regul ations provide that “In the event of so-called
‘split’ custody, * * * ‘custody’ wll be deenmed to be with the
parent who, as between both parents, has the physical custody of
the child for the greater portion of the cal endar year.” Sec.

1. 152-4(b), Incone Tax Regs.

Under section 24(a), a taxpayer is allowed a $400 credit for
each qualifying child. For purposes of section 24, a taxpayer’s
child is a qualifying child only if the taxpayer is allowed a
dependency exenption deduction for the child under section 151.
Sec. 24(c)(1). Here, if either petitioner is entitled to a
dependency exenption deduction for Diana, that petitioner is also
entitled to a child tax credit with respect to her.

M. Lautenberger argues that during 1998 he had physical
custody of Diana for 187 days, while Ms. Rogers had physi cal
custody of Diana for only 178 days. M. Lautenberger argues that

the difference in the nunber of days is attributable to a
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vacation that he took with Diana during July of 1998. The
vacation occurred during a period of tine that D ana ot herw se
woul d have spent with Ms. Rogers. In M. Lautenberger’s words,
“Jennifer and | * * * each had custody an equal anount of tine,
ot her than that week, which put Diana in ny custody nore than 50
percent, nore than 183 days of the year.” M. Lautenberger
submtted into evidence a chart he created listing the days that
D ana spent wth himand the days that D ana spent with M.
Rogers during 1998. He also submtted two diaries that he
al | egedl y mai ntai ned cont enporaneously that included notations
about the nunber of children that |lived with himduring any given
week.

The evi dence submtted by M. Lautenberger in support of his
claimis unconvincing and generally is self-serving and not
credi ble. The chart show ng which days of 1998 Di ana spent with
each petitioner was conpiled by M. Lautenberger one day before
trial (Feb. 5, 2002). The chart, therefore, is nothing nore than
a summary of his contentions. M. Lautenberger’'s diaries fail to
show t hat Di ana spent a greater portion of the year with himthan
with Ms. Rogers. The diaries contain a “0”, “2", or “4” on the
first page for each week, purportedly indicating how many
children lived with M. Lautenberger during that week. The
diaries do not indicate which of the children the nunbers refer

to, nor do they indicate which of the children or how many
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children lived wwth M. Lautenberger on any particular day of the
week. It is also not clear whether the nunerical notations were
cont enpor aneously made. The vast majority of the entries in the
diaries were witten in ink, but the nunerical notations

i ndi cati ng how many children lived with M. Lautenberger each
week were witten in pencil. M. Lautenberger admtted that he
had no i ndependent nenory of where Di ana was during each day of
1998. He al so explained that the notations in his diary
regularly were used as a planning tool so that he could mark in
advance the children that probably would be with himfor a nonth
and schedul e his tinme accordingly.

Ms. Rogers does not dispute that Diana went on a vacation
with M. Lautenberger during a week that D ana otherw se woul d
have spent with her. She argues, however, that it is sinply
i npossi ble to ascertain which of the two of them had physi cal
custody of Diana for the greater portion of the year.

Al though Diana regularly alternated between petitioners on a
weekly basis during 1998, the parties did not rigidly enforce
conpliance with the custody order. M. Lautenberger testified
that “We have an agreenent for a week on and a week off, so we
can say that nost weeks generally are going back and forth.” M.
Rogers testified that D ana generally spent one week at a tine
with each petitioner, but that exceptions were nmade. Ms. Rogers

st at ed:
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WIlliamand | share custody exactly 50/50. * * *

However, | don’'t think that there’s any way that anyone
can docunent the amount of time that each child was in
t he house.

It’s not the intention of shared custody to try to
finagle a tax exenption out of it, or else we would be
mar ki ng every single mnute that the child was in one
house or the other.

Di ana goes to school in San Francisco, and | |ive
in San Francisco, so she often stops by at other tines
in ny house. |[|’ve picked her up when she’'s sick, and

of course I'"'mgoing to let her go on vacation with her

father, because that’s to her benefit to have a

vacation with her father, and as | nentioned, * * * he

docunent ed what he believes was his cal endar, but he

has no way of docunenting my cal endar or of know ng

Di ana’ s whereabouts at every m nute when she’s 14 years

ol d.

So it conpletely defeats the purpose of a shared
custody. |It’s for Diana’ s benefit. It’s not to try

and mani pulate it in order to get a tax exenption, and

| think it’s ridiculous for himto even introduce that

i dea.

Ms. Rogers further stated “My position is that * * * she was with
us equal ly”.

Ms. Rogers’ testinony was delivered in a convincing nmanner,
obviously without regard to tax consequences, and we believe her
testinmony. M. Lautenberger’s testinony was not delivered in a
convi nci ng manner, and his docunentary evi dence is not
convi nci ng.

These consolidated cases cried out for sone reasonabl e
settlenment between petitioners, particularly since respondent is
merely a disinterested stakehol der concerned only that the
dependency exenption and the child tax credit not be taken tw ce

for the same child. Petitioners did not take that route despite
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many suggestions that they do so. They insisted on decision by
the Court on this record.

On the record presented to the Court, it would be sheer
ungui ded guesswork for the Court to find that D ana spent nore
than half of 1998 with either petitioner. One petitioner, M.
Rogers, has testified convincingly that D ana spent half her tine
with each petitioner. On this record we agree wwth Ms. Rogers
and concl ude that during 1998 Diana did not spend nore than half
her time with either parent but spent half her tine wth each.
Consequently we hold that neither petitioner is entitled to a
deduction for the exenption amount wth respect to D ana for
1998, and neither petitioner is entitled to a child tax credit
with respect to Diana for 1998.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Decisions will be entered

under Rul e 155.




