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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a $6, 460 defi ci ency
in petitioner’s 2003 Federal incone tax. Petitioner tinely filed

a petition contesting respondent’s determ nation. After

IMonet ary anounts are rounded to the nearest dollar.
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concessi ons? the issues for decision are: (1) Wether respondent
is precluded fromdisallow ng petitioner’s Schedule C
anortization® expense deduction for 2003 because he allowed a
simlar deduction during an audit of petitioner’s 1999 Form 1040,
U.S. Individual Income Tax Return; and (2) whether petitioner is

entitled to the Schedule C anortizati on expense deduction he

2On brief respondent concedes that on the 2003 Schedul e C,
Profit or Loss From Business, petitioner is entitled to deduct
depreci ation of $2,618 with respect to assets petitioner acquired
in 1998 and 1999 and to deduct |egal and professional fees of
$1,091. Although the parties included the depreciation of
archi val photos and equi pnent of $412 and $22, respectively, in
the description of the di sputed expense deductions contained in
stipulation 10 of the stipulation of facts, respondent states on
brief and the record establishes that petitioner deducted those
anopunts as part of another category on his 2003 Schedul e C, which
respondent allowed. Accordingly, we disregard stipulation 10 to
the extent described herein as inconsistent with the record. As
follows fromthe foregoing, only the cost recovery of assets that
petitioner acquired in 2000-2003 and included in calculating the
di sput ed deduction clainmed on his Schedule C renmains at issue.

3General ly, depreciation is a reasonable all owance for
exhaustion, wear and tear, and obsol escence, sec. 167(a), |I.R C
and refers to the gradual reduction in the value of tangible
property, as opposed to intangible property, see Black’s Law
Dictionary 93, 473 (8th ed. 1999). Wth respect to intangible
assets, the Internal Revenue Code generally uses the word
“anortization”. See, e.g., sec. 197, I.R C. Petitioner clained
depreci ation and anortizati on expenses in tw categories on his
2003 Schedule C. (1) The depreciation and sec. 179, |I.R C
expense deduction category, and (2) the anortization expense
deduction category. Only the latter category is at issue. For
sinplicity, we shall hereinafter refer to the disputed category
as the cost recovery deducti on.
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clainmed for 2003 under section 167(a)* or any other cost recovery
section of the Code.
FI NDI NGS OF FACT
The parties have stipulated sone of the facts, which we
incorporate in our findings by this reference. Petitioner
resided in California when he filed his petition.

| . Petitioner’'s Professional Background

Petitioner is a filmdirector, animator, witer, and
producer who was enpl oyed during 2003 by WAlt Disney Pictures &
Tel evision (Walt Disney). Petitioner studied animation, film
and illustration in college and graduated with high honors. In
the 1980s petitioner took classes on directing, editing, acting,
witing, and screenwiting. During his studies petitioner
| earned about the inportance of a clippings file, or research
library,® which is a collection of photographs and illustrations,
from magazi nes and books, of various images such as cars,
weat her, animals, or people. Petitioner uses his research
library as a tool when designing scenes.

Since 1980 petitioner has been involved in the production of

animated TV series episodes and filnms for Walt Di sney, Turner

4Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.

5'n addition to the term*“research library”, the parties
al so sonetinmes use “reference library”.
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Feature Animation, and Universal Pictures. Petitioner has worked
on such projects in various capacities, including witer, editor,
| ayout artist, animator, storyboard artist, head of storyboards,
sequence director, producer, and director. In the 1990s
petitioner started witing screenplays, sone of which he sold.
In the md-1990s Walt Disney hired petitioner; petitioner’s
directing credits for Walt Disney include the animated fil ns
“Mul an 2" (2004), “Lady and the Tranp Il: Scanp’s Adventure”
(2001), “The Three Little Pigs” (1999), and “The Lion King II
Sinba’s Pride” (1998).

In addition to his enploynment with Walt Di sney, petitioner
has worked on several independent projects over the years.
Petitioner has pitched some of the projects to studi o executives
or production conpanies, and sone pitches resulted in sales in
years before 2003. If a pitch did not result in a sale,
petitioner did not abandon the project; instead, he mght pitch
it again when neeting a new producer or devel opnent executi ve.
Petitioner’'s goal is to nmake hinself a nore val uable and
mar ket abl e director and to transition fromdirecting ani mated

films to directing live action feature fil ns.
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1. Petitioner’'s | ndependent Projects and the Research Library

In 2003 petitioner had several open projects, many of which
he has been trying to market since the 1990s. The projects are
descri bed bel ow. ©

A. Jean Harl ow

In 2003 petitioner’s principal independent project involved
Jean Harlow (Ms. Harlow), a novie star of the 1930s, who died in
1937 at the age of 26. Petitioner has been fascinated with M.
Harl ow since the 1970s. \When petitioner started witing a
screenpl ay about Ms. Harlow in the early 1990s,’ he realized that
he | acked necessary information; and he started to expand his
research library on Ms. Harlow, which was Iimted at that tine to
I nexpensi ve reprint photos.

As of the trial date petitioner’s research library on M.
Har| ow contai ned nore than 65 three-ring binders of printed
materials. The binders are organi zed chronol ogically. Mst of
the materials in the binders are from 1933 through 1936 because

those were pivotal years in Ms. Harlow s |ife. The binders

ln addition to the projects described in this section, in
2003 petitioner started work on the Fish Qut of the Water and
Vi ki ngs projects. Although petitioner bought books for these
projects in 2003, the record reflects that he did not claim
deductions for the cost of the books on his 2003 Schedule C
Accordingly, we do not discuss these projects and petitioner’s
purchases related to them

"The record does not establish that petitioner ever finished
t he Harl ow screenpl ay.
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contain articles fromnewspapers and novi e nagazi nes, books,
| oose pages from books, and nagazi ne covers.

Petitioner’s research library also contains 25 bi nders of
phot ographs of Ms. Harlow and other materials, including letters,
hi storical docunents, contracts, personal nenmentos, contact
information of fell ow researchers and professional associations
relating to Ms. Harlow, filns, and vintage radi o recordi ngs on
tape and CD and in transcript form The photographs vary in
quality and include reprints, copies of photographs,
nonpr of essi onal candi d phot ographs, archival and aut ographed
phot ographs, and production stills. Petitioner keeps his binder
materials in archival plastic sleeves.

Petitioner purchased nost of the materials on Ms. Harl ow
either at novie nenorabilia shows or on eBay. Petitioner |ooks
for mterials that were witten about her while she was alive and
t hat were not changed by studi o press or namgazi ne editors.

Petitioner considers his collection an “encycl opedi a” of Ms.
Harlow s |ife. Petitioner intends to continue acquiring
hi storical material, photos, letters, and other itens that
illumnate Ms. Harlow s private life. Hs goal is to collect a

research library that is so extensive that he is the first person
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contacted regarding the availability of itens related to M.
Har | ow. 8

In 1992 petitioner net Mark Vieira (M. Vieira), a
phot ogr apher and witer, who, as of the trial date, had witten
and published seven books on Holl ywood history. M. Vieira
worked with petitioner in various ways in the process of witing
three of the books. M. Vieira obtained materials on Hol | ywood
hi story frompetitioner, such as photographs or quotations about
the subjects in the books, and petitioner was credited in the
books. Before 2003 M. Vieira also used two phot ographs from
petitioner’s research library for one of his books for which he
pai d petitioner approximately $80.°

In late 2002 M. Vieira asked petitioner whether he woul d be
interested in collaborating on a book about Ms. Harlow, and M.
Vieira and petitioner prepared a proposal for a publisher. 1In
May 2003 M. Vieira net with the publisher’s marketing personnel,

but the publisher was not interested.?

8Petitioner also clainms he intends to wite a screenplay and
a book and create a filmabout Ms. Harlow. As of the trial date,
he had not done any of these things.

After M. Vieira rents photographs for use in his books,
generally he is not obligated to pay a royalty when the book is
publ i shed.

1°Si nce then petitioner has expanded his research library to
i ncl ude rare photographs of Ms. Harlow froma sitting in Giffith
(continued. . .)



B. Titani c Survivors

In the late 1980s and 1990s petitioner net 11 survivors of
the sinking of the Titanic, several descendants of survivors, and
one Titanic cross-channel passenger, and he interviewed them on
film Petitioner testified that in the 1990s subsidi ari es of
Twentieth Century Fox and several other production conpanies
licensed sone part of the footage. In the m d-1990s petitioner
al so sold sone Titanic travel ogue docunentaries. Petitioner’s
research library concerning the Titanic contains photographs of
t he people he interviewed and footage of the interviews. It also
contains materials from magazi nes and books relating to the
Titanic, its passengers and crew, and interview materi al s.

C. Cass Elli ot

In 1994 petitioner started his Cass Elliot project, which
contenpl ates the devel opnent of a full-length nusical feature
filmbased on the life of singer Cass Elliot of the Manmas & the
Papas, a popul ar musical group of the m d-1960s. Petitioner
i ntervi ewed peopl e who knew Cass Elliot, and he coll ected

materials on her, including books, magazi nes, and audio

10¢, .. conti nued)
Park. However, the record is not clear whether petitioner
acqui red these photographs in 2003 or |ater.

UWth the centennial of the sinking of the Titanic coning
up in 2012, petitioner hopes to repackage and sell the
docunent ary f oot age.



- 9 -
materials. Petitioner also had occasional neetings wwth witers
or producers on this project in years before 2003.

D. Calamty Jane

The Calamity Jane project, which petitioner began in 1995,
contenpl ates the creation of an ani mated nusical film about
Calamty Jane. Petitioner pitched the project to a studio
sonetime before 2000, but the studio |ater abandoned the project
and he resuned developing his original idea. |In 2000 petitioner
pitched the project to two additional studios w thout success.
Petitioner acquired materials for the project, including DvDs,
VHS t apes, books, magazi nes, and photographs of Calamty Jane,
her contenporaries, and the wld west of the 19th century.

E. Joan of Arc

In 1997 petitioner began his Joan of Arc project, which he
envi sions nmaking into an animated, full-length production.
Petitioner’s research library on Joan of Arc contains books,
films, photographs, and illustrations. |In 2000 petitioner
unsuccessfully pitched the project to Walt Di sney Tel evi sion
Ani mat i on.

F. The Bl ack Donnel |l ys

In 1998 petitioner began the Bl ack Donnel |l ys project, which
envi sions the devel opnent of a full-length feature film The
project focuses on an infamous famly of Irish immgrants who

noved to Southern Ontario, Canada, in the early to md 19th
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century. Petitioner acquired books, photographs, magazi ne
articles, and other materials related to the project and visited
London, Ontario, where the Black Donnellys lived. In 2001
petitioner unsuccessfully pitched the project to Walt Di sney
Pi ctures.

[11. Audit of Petitioner’'s 1999 Return

I n 2001 respondent began exam ning petitioner’s 1999 return
(1999 audit). On his 1999 Schedule C petitioner deducted
depreci ation and anortization expenses of $3,745. 1In the course
of the 1999 audit, respondent accepted petitioner’s Schedule C
depreciation and anortization deduction as reported.

| V. Petitioner’'s 2003 Return

Petitioner’s accountant, Judy Vargas (Ms. Vargas), prepared
his 2003 return, and petitioner tinely filed it. Petitioner
reported $308,373 in wages for his work as a director for Walt
Di sney. Petitioner attached to his 2003 return a Schedule C on
whi ch he described his principal business as that of a producer
and filmmker. The Schedule C reported no incone or gross profit
and a $20,843 loss. As part of the Schedul e C expenses,
petitioner deducted $17,556 as the cost recovery deduction. See
supra note 3. Petitioner depreciated or anortized nost assets on

a straight-line, 5-year basis.!?

12The record indicates that of the categories remaining at
i ssue, petitioner anortized “Pronotion” as a 5-year property
(continued. . .)
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O the $17,556 cost recovery deduction reported on
petitioner’s Schedule C that respondent disallowed, the follow ng

conponents renai n at issue:

Year Cost
Description acquired basi s 2003 Deduction

Furniture/fixtures 2000 $10, 558 $2,112
Goodwi | | / pronoti on 2000 6, 877 1,375
Artist supply 2000 1, 098 220
Resear ch/ t apes/t heater 2000 938 188
Goodwi | | 2001 2,091 418
Dues and peri odi cal s 2001 2,511 352
Books 2001 4,202 588
Pronoti on 2001 2,991 477
Sal ary pronotion 2001 6, 934 1, 387
Ani mation art 2001 1, 838 257
Phot os 2001 1,448 203
Research library 2002 5, 145 1, 029
Research photo 2002 19, 808 3,962
Pronoti on/ goodw | | 2002 411 82
Goodwi | | 2002 3,029 606
Reference library 2002 6, 554 1,311
Ref erence library 2003 16, 781 280
Vint. magazine/library 2003 5, 467 91

Tot al 98, 681 14,938

Because petitioner recovered the cost of nost of the assets
using a 5-year cost recovery period, his 2003 depreciation
schedul e i ncl uded several assets that petitioner had acquired in
1998 and 1999 but had not fully depreciated or anortized. The
2003 depreci ation schedul e al so included categories of assets
purchased after 1999, which are simlar to the categories on the

1999 depreciation schedul e, such as research photos and library

2, .. continued)
usi ng the 200-percent declining bal ance, m d-quarter convention
met hod.
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research acquired in 2002 and pronotion/ goodw || expenditures in
2000 and 2002.

Respondent audited petitioner’s 2003 return and issued a
noti ce of deficiency that disallowed in full the $17,556 cost
recovery deduction and nmade certain conputational adjustnents.

In the Form 886-A, Explanation of Itens, attached to the notice
of deficiency, respondent stated that the deduction is disallowed
because “This itemis not an all owabl e deduction.”

OPI NI ON

Burden of Proof

The Comm ssioner’s determ nations are presuned correct, and
the taxpayer ordinarily bears the burden of proving a

determnation is erroneous. Rule 142(a); Wlch v. Helvering, 290

U S 111, 115 (1933). Moreover, deductions are a matter of
| egi slative grace, and the taxpayer bears the burden of proving

that he is entitled to any clainmed deduction. |NDOPCO Inc. v.

Conm ssioner, 503 U.S. 79, 84 (1992). Petitioner does not

contend that section 7491(a) shifts the burden of proof to
respondent, and the record does not permt us to conclude that
the requirenents of section 7491(a) are nmet. Accordingly,
petitioner bears the burden of proving that he is entitled to the

cl ai ned deducti on.



1. The Parties’ Argunents

A. Respondent

Respondent does not argue that petitioner was not in the
trade or business of being a producer and fil mmaker, nor does
respondent contest that petitioner actually spent the anounts he
clainmed to have spent. Respondent contends instead that (1)
petitioner’s expenditures, at |east those related to the M.

Harl ow project, were personal because the expenditures were to
enhance petitioner’s personal collection rather than to carry on
hi s busi ness as a producer and fil nmaker, (2) even if the

rel evant expenses were busi ness expenses, the anmounts spent on
itenms related to Ms. Harl ow were not reasonable, and (3) even if
we were to conclude that depreciating the assets was proper,
petitioner incurred the costs in the process of creating |ong-
lived assets (the created assets) and he should have capitalized
t he expenses under section 263A, which permts a taxpayer to
recover costs only when the taxpayer places the created assets in
servi ce.

Respondent’ s section 263A argunent was raised for the first
time in his opening brief. Petitioner anticipated the argunent

because he refers to it in his opening brief,®® filed

Bl'n his opening brief petitioner lists but does not address
ot her issues such as whether the expenses were reasonabl e and
necessary, whether the expenses are subject to the hobby I oss
rules of sec. 183, and whether petitioner may deduct expenses

(continued. . .)
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concurrently with respondent’s, and does not assert that the
argunent is a new matter that either shifts the burden of proof
to respondent or precludes our consideration of the argunent.
However, we do not need to consider respondent’s section 263A
argunent because we deny petitioner’s cost recovery deductions on
ot her grounds.

B. Petitioner

Petitioner’s posttrial briefs focus prinmarily on one issue
--the effect of the 1999 audit on respondent’s adjustnments to
petitioner’s Schedule C cost recovery deductions. Petitioner’s
princi pal argunent in his opening brief is that the 1999 audit
resulted in an agreenent on which petitioner is entitled to rely
i n subsequent years. Even in his reply brief petitioner focuses
solely on the effect of the 1999 audit.* As a result
petitioner’s opening and reply briefs are not particularly

hel pful in deciding the issues.

(... continued)
Wth respect to creative projects “which are under devel opnent,
but which have not yet been produced and sol d”.

YPetitioner also asserts that the | egal issues during trial
were different fromthe issues that were in dispute during the
2003 audit. According to petitioner, during the audit and at the
Appeal s | evel respondent argued that the assets should be
depreci ated on a 15-year basis with a m dyear conventi on.
Petitioner also alleges that, after the case was docketed,
respondent changed course and cl ained that petitioner incurred
t he expenses in pursuit of a hobby. Petitioner, however, does
not allege any prejudice or unfair surprise, and we concl ude
there is none. Respondent confirmed during trial and in his
reply brief that sec. 183 is not at issue.
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In his opening brief petitioner states that he was prepared
to present evidence regardi ng whether the expenditures were
“ordi nary and necessary”?!® but abbreviated his presentation in
response to comrents by the Court during the trial. Wile
petitioner’s point is not entirely clear, he appears to inply
that he was m sled by the Court into abbreviating his case at
trial. He is mstaken. W warned petitioner on nore than one
occasion during trial that he had the burden of proof and that he
needed to introduce evidence to show that the requirenments for
cl ai mng cost recovery deductions for the itens in question were
satisfied. For the nost part, petitioner did not cone to trial
with the evidence he needed to support the disputed deduction.
Mor eover, petitioner had anple opportunity to address
respondent’s argunents in his posttrial briefs but nade a
del i berate decision not to do so, relying instead on the 1999
audit. Having decided howto try his case and prepare his
posttrial briefs, petitioner nust live wth the consequences of
hi s deci sions and cannot now conplain that any failure of proof

rests on anyone’s shoul ders but his own.

BI'n his pretrial nenorandum respondent relies on sec. 162
and argues that petitioner failed to show that the research
library expenses were ordinary, necessary, and reasonabl e.
However, respondent does not explain how sec. 162 is relevant to
deducti ons under the cost recovery sections of the Code.
Noyce v. Conmm ssioner, 97 T.C. 670, 688-689 (1991)

(di stinguishing sec. 168, the authority for deducting an
al l omance for depreciation in that case, fromsec. 162).




- 16 -
[11. The Effect of the 1999 Audit

Petitioner contends that on his 1999 Schedul e C he
depreci ated assets simlar to those on the 2003 Schedule C and
t hat respondent considered the issue during the 1999 audit and
al l oned the deductions. Petitioner suggests that at the
conclusion of the 1999 audit he and respondent entered into a
settl ement agreenent pursuant to which he woul d depreciate the
assets on a 5-year straight-line basis and that he relied on the
settl ement agreenent in conputing his 2003 Federal incone tax
liability. Petitioner contends that respondent may not repudi ate
the settlenent agreenent and is barred fromdisallow ng the
depreci ati on deductions with respect to the simlar categories of
assets. W disagree.

The record does not support a finding that the parties
entered into a settlenent agreenment with respect to the 1999
audit. The record sinply reflects that the 1999 audit was cl osed
wi t hout change.'® Mbreover, the result of a prior audit
ordinarily does not bind the Comm ssioner because each tax year

is to be considered separately. United States v. Skelly Q1 Co.,

394 U.S. 678, 684 (1969). Although reliance on a prior audit may
establish reasonabl e cause and good faith, see sec. 6664(c), for

t he purpose of determ ning whether the section 6662 accuracy-

®The record contains respondent’s Letter 1156 to petitioner
dated Aug. 6, 2002, showi ng no adjustnents to the 1999 Schedule C
and no deficiency for 1999.
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rel ated penalty applies, see, e.g., De Boer v. Comm ssioner, T.C

Meno. 1996-174, the Conmi ssioner’s failure to challenge a
position in a prior audit does not bar a subsequent challenge

wWith respect to a simlar position, see Rose v. Conm ssioner, 55

T.C. 28, 32 (1970); Tesar v. Comm ssioner, T.C Meno. 1997-207.

Accordingly, we hold respondent is not estopped fromdisallow ng
t he di sputed cost recovery deduction in 2003 for expenses simlar
to those that he had allowed in the 1999 audit.?

| V. Petitioner’'s Evidence at Tri al

The record contains Exhibit 34-J, which consists of
summari es of receipts for itens petitioner purchased in 2003.
Petitioner coded nost itens to show whet her the purchase rel ated
to a specific project or was “General ongoing research”
Petitioner explained that Exhibit 34-J was the cover sheet from
his box of records for 2003, and the box itself contained
recei pts and a detailed description of each item Al though
petitioner clainms that the boxes of receipts for the 2000-2002
purchases had sim |l ar cover sheets, he did not introduce either
the summaries or the original receipts into evidence at trial,

nor did he bring the summaries or receipts to trial.

"Respondent conceded depreci ati on deductions with respect
to assets purchased in 1998 and 1999 that were exam ned during
the 1999 audit and for which petitioner clainmed a depreciation
deduction in 2003. See supra note 2.
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Petitioner asserts on brief that before trial his counsel
proposed that the boxes of receipts for 1998-2003 be offered as
evidence at trial. According to petitioner, respondent’s counsel
said that the introduction of those boxes of receipts was
“unnecessary and i nappropriate because the docunentation of the
expenditures was not an issue in dispute in the case.”

Petitioner clains that, on the basis of this representation, he
did not offer as evidence the boxes of receipts for 2000-2002, he
brought to trial only the box of receipts for 2003, and he

i ntroduced in evidence only the cover sheet fromthe 2003 box of
recei pts. Respondent denies that he prevented petitioner in any
way fromintroducing evidence.

At no point during trial did petitioner assert that
respondent msled himin any way with respect to the records for
2000- 2002, even when we expressed concern that petitioner was not
provi ng how his purchases were connected to his Schedule C
activity. For exanple, during trial we stated that petitioner’s
depreci ation schedule reflects categories and that petitioner was
not expl ai ning “what actually * * * [was] in each one of these
categories”. During Ms. Vargas’ testinony, we expressed concerns
about the lack of testinony on how the assets related to
petitioner’s Schedule C activity. At the conclusion of the trial
we again stated that the record contained no detail regarding

petitioner’s purchases with the exception of purchases nade
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during 2003. At no point after we gave these warnings did
petitioner’s counsel explain why he did not bring the docunents
to trial or why he did not attenpt to introduce theminto
evi dence, nor did he ask us to keep the record open to submt
t hem

Petitioner also states that during trial his counsel
realized that the issues being considered by the Court were not
the same as the issues raised by the parties. Petitioner clains
hi s counsel abbreviated his presentation of evidence on the issue
of whether the expenditures were “ordinary and necessary” and
switched to presenting evidence on the effect of the 1999 audit.
The effect of the 1999 audit was one of the issues in this case,
and our questioning the parties regarding one issue does not
render other argunents of the parties noot or irrelevant.
Mor eover, because we repeatedly called petitioner’s counsel’s
attention to the kind of evidence that would be hel pful in
deci di ng whether petitioner was entitled to the cost recovery
deductions he clainmed, petitioner’s posttrial argunent regarding
abbreviating his presentation of evidence at trial |acks nerit.

V. Petitioner’'s Cost Recovery Deducti on

A. Cost Recovery in Genera

Al t hough petitioner characterized the disputed cost recovery

deduction as an anortization deduction, the parties seemto agree
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that petitioner clained it under section 167.'® Section 167(a)
allows as a depreciation deduction a reasonabl e all owance for
exhaustion, wear and tear, and obsol escence of property if the
t axpayer uses such property in a trade or business or other
i ncone- producing activity. See also sec. 1.167(a)-1(a), |ncone
Tax Regs. Section 168 provides that except as otherw se provided
therein, the depreciation deduction authorized by section 167(a)
for any tangible property shall be determ ned by using (1) the
appl i cabl e depreci ation nethod, (2) the applicable recovery
period, and (3) the applicable convention. The depreciation
systemset forth in section 168 as in effect for 2003 is known as
the nodified accel erated cost recovery system ( MACRS).

Depreciation is an accounting device that recogni zes that
t he physi cal consunption of a capital asset in a business
activity is a true cost of doing business, since the asset is

bei ng depleted. Conm ssioner v. lIdaho Power Co., 418 U. S. 1, 10

(1974). A depreciation deduction allows a taxpayer to recover
his investnment in an incone-produci ng asset over the useful life

of the asset. Liddle v. Conmm ssioner, 103 T.C 285, 289 (1994),

affd. 65 F.3d 329 (3d Cir. 1995). As the process of consunption

8Sec. 1.162-6, Incone Tax Regs., allows a taxpayer to claim
as deductions the cost of supplies used by himin the practice of
hi s profession, including anmounts paid for books and furniture
with short useful life. Petitioner does not claimdeductions
under sec. 1.162-6, Inconme Tax Regs., nor does the record permt
us to conclude that any of contested expenses qualified for a
deduction under sec. 162.
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continues, and depreciation is clainmed and all owed, the asset’s
adj usted basis is reduced to reflect the distribution of its cost

over tine. Conmi ssi oner v. ldaho Power Co., supra at 10.

“‘[ The] purpose of depreciation accounting is to allocate the
expense of using an asset to the various periods which are

benefited by that asset.’” 1d. at 10-11 (quoting Hertz Corp. V.

United States, 364 U. S. 122, 126 (1960)).

Under the cost recovery provisions of the Code, which have
changed consi derably over tinme and are quite conplex, a taxpayer
may under certain circunmstances depreciate or anortize an asset
used in the active conduct of a trade or business. The
ci rcunst ances vary dependi ng on, anong other things, the type of
property involved and the date on which the property is placed in
service. D fferent types of property are subject to different
sets of rules, and there are several systens of cost recovery
that nmay apply, e.g., the Accel erated Cost Recovery System ( ACRS)
(generally in effect for property placed in service during 1981-
1986), MACRS (generally effective for property placed in service

begi nning after 1986), and section 167.'° Assunming for the

The rules with respect to the anortization of certain
ki nds of intangible property are set forth in sec. 197 and in
ot her provisions of the Code. See, e.g., sec. 169 (pollution
control facilities). Neither party contends that the
expenditures in question were sec. 197 intangi bles or that other
anortization provisions apply.
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nonent that section 263?° and section 263A, 2 whi ch post pone cost
recovery under certain circunstances, do not apply, any analysis
of the propriety of a cost recovery deduction nust take into
account the type of property for which a taxpayer is claimng a
cost recovery allowance deduction and whether the property is
subject to wear and tear, decay or decline fromnatural causes,
exhaustion, and/or obsol escence during the tine that the property
is used in the taxpayer’s business. See, e.g., secs. 167, 168,
197 (and related regulations). |If property is not subject to
wear and tear, to decay or decline fromnatural causes, to
exhaustion, and/or to obsol escence, no allowance for depreciation
is deductible. Sec. 1.167(a)-2, Incone Tax Regs. The
regul ati ons under section 167 provide that personal property is
depreci abl e under section 167 if the taxpayer established the
useful life of the property. See sec. 1l.167(a)-1(a) and (b),

| ncone Tax Regs. No depreciation under section 167 is all owed

Wi th respect to nuseum pi eces of indeterm nable useful life. See

Harrah’s Club v. United States, 228 CG. d. 650, 661 F.2d 203

20Sec. 263(a) provides that no deduction shall be allowed
for any amount (1) “paid out for new buildings or for permnent
i nprovenents or betternments nmade to increase the value of any
property or estate” or (2) “expended in restoring property or in
maki ng good the exhaustion thereof for which an all owance is or
has been nade.”

21Sec. 263A provides for the capitalization of certain costs
of property produced by the taxpayer. See sec. 263A(a)(1)(B),

(2), (b).
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(1981). We have held that a painting displayed for business
pur poses that suffers no wear and tear is not depreciable under
ACRS when the taxpayer failed to prove a determ nable usefu

life. See dinger v. Conm ssioner, T.C. Mnp. 1990-459. Under

ACRS, however, once the taxpayer establishes that an asset is
subj ect to exhaustion, wear and tear, or obsol escence, the
t axpayer does not need to show the useful life of the asset.

Liddle v. Conmmi ssioner, supra at 296-297; Selig v. Conni ssioner,

T.C. Meno. 1995-5109.

Even if property m ght otherw se be subject to the cost
recovery provisions because the property is adversely affected by
use or by the passage of time, generally no deduction for
personal, living, or famly expenses is allowed, sec. 262(a), and
no depreciation deduction is allowed for personal use property,
cf. sec. 1.167(a)-1(a), Incone Tax Regs. Moreover, under section
274(a) (1) (A) no deduction otherwi se allowable is permtted for
any entertainnment item“Wth respect to an activity which is of a
type generally considered to constitute entertai nnment, anusenent,
or recreation” unless the taxpayer establishes that the item was
directly related to the active conduct of the taxpayer’s trade or
busi ness.

The taxpayer claimng a cost recovery deduction such as
depreciation or anortization ordinarily has the burden of proving

that the expenditure is depreciable and/or is not a personal
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expense and that the requirenents of the applicable cost recovery
system have been net. See Rule 142(a). For the reasons set
forth below, petitioner has failed to carry his burden of proof.

B. Whet her Petitioner’s Assets Were Depreciable or

Per sonal #
1. Expendi tures Wth Respect to Assets Purchased
in 2003

Petitioner’s depreciation schedule indicates that in 2003
petitioner acquired two categories of assets that were included
in calculating the disputed cost recovery deduction: Reference
library and vintage nagazine-library materials. The reference
library items were archival photographs of Jean Harl ow t hat
petitioner purchased in 2003. The vintage nagazine-library
mat eri al s?® consisted of (1) over 200 vintage magazi nes rel at ed
to Ms. Harlow, (2) itens designated as “General ongoing
research”, which included a photo, magazi nes, and newspapers, and
(3) several uncategorized itens.

The itens included in the categories described above can

fairly be divided into Harlow itens and non-Harlow itens. The

22Respondent’s brief is unclear as to whether respondent
contends that all of petitioner’s expenditures, including those
not related to the Harlow project, were personal. W address
ot her expenses because respondent did not concede the
depreci ation anount with respect to other assets, except as
di scussed supra note 2.

Z2\W understand that the “Vint. nmgazine-library” category
of the depreciation schedule correlates with the “Dues and
periodi cal s” category of Exhibit 34-J.
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Harl ow itens include the archival photographs of Ms. Harl ow and
t he vintage magazi nes containing Harlow material.? The non-
Harl ow itens consist of other itens purchased in 2003 that were
unrelated to Ms. Harlow and were included in the cal cul ati on of
t he di sputed deducti on.

Respondent argues that the Harlow itens were part of an
extensive collection of Harlowrelated itens that petitioner
shoul d not be permtted to depreciate. Respondent argues that
the itens in question have an indefinite economc life and are
not properly subject to a cost recovery all owance.

Petitioner wanted to build a research library on Ms. Harl ow
that is so conprehensive it will be the first place a person
interested in Ms. Harloww |l go for information. Petitioner

pur chased the vintage nmagazi nes and the Harl ow phot ographs to add

2petitioner failed to explain how groups in Exhibit 34-J
relate to the two categories of assets petitioner acquired in
2003 that are on petitioner’s Schedul e C depreciation schedul e.
However, we were able to discern how Exhibit 34-J relates to
petitioner’s depreciation schedule by totaling amounts for each
group in Exhibit 34-J and matching those totals wth categories
on petitioner’s depreciation schedule. This exercise reveal ed
that petitioner also spent (1) $5,762 on books for his projects
and for general research and (2) $7,360 on three autographed
phot os of Ms. Harlow, but deducted depreciation with respect to
these itens on his Schedule A, Item zed Deductions. Respondent
made no adjustnents to petitioner’s Schedule A except a
conput ati onal adjustment and has not raised any issue regarding
the propriety of splitting cost recovery deductions with respect
to assets related to Ms. Harl ow between the 2003 Schedul e A and
Schedule C. Exhibit 34-J also reveals that petitioner spent
$2, 493 on photos and $5,467 on magazi nes nostly fromthe 1930s,
but it is not clear whether petitioner clainmed any deductions
with respect to these material s.
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to his already extensive collection of Harlow materi al.

Petitioner did not prove that the photographs or magazi nes he
acquired in 2002 and 2003, which he kept in archival sleeves, are
assets that have a limted economc useful |life or are subject to
wear and tear, decay, or obsol escence as a result of their use,

if any, in petitioner’s Schedule C activity. Moreover, while the
itens that petitioner added to his Harlow |library related to one
of petitioner’s existing projects, petitioner has failed to
denonstrate how those itens were “used” in his business.? The
record sinply establishes that petitioner acquired the itens to
add to his Harlow library and that the itenms may be of use to
petitioner in his Schedule C activity if, as, and when he is able
to market his idea for a Harlow book, film script, or

screenplay. In short, petitioner, who bears the burden of proof,
see Rule 142(a), has failed to convince us that the assets in
question were not acquired primarily for his personal use and
enjoynent, that the assets were actually placed into service in
his Schedule C activity, or that the assets were depreciable or

anorti zabl e.

M. Vieira credibly testified that he turned to
petitioner’s research library (in years before 2003) for
phot ographs and quotes fromthe Harl ow period when he worked on
hi s books about Hol |l ywood history and that he actually
conpensated petitioner, to the tune of $80, for the right to use
sone of petitioner’s Harlow materials. W infer fromthe record,
however, that the itens used were not the itens acquired in 2002
and 2003 that are at issue here.
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Wth respect to the non-Harlow itens designated “General
ongoi ng research”, petitioner did not introduce evidence to
identify specifically what these itens were or how the itens were
used, if at all, in his Schedule C business activity. At the
sane tinme, the descriptions of itens, for exanple, “Mgazine” or
“Phot 0” were generic and suggest that the purchased itens could
have been for amusenent and entertainment rather than for
busi ness. W thout neani ngful evidence identifying with
specificity the itens purchased and their connection with
petitioner’s Schedul e C business activity, we sinply cannot
conclude that the itens in question were properly depreciated or
anortized during 2003. Accordingly, we sustain respondent’s
di sal | ownance of the cost recovery deduction with respect to itens
desi gnat ed “Ceneral ongoing research”. See sec. 262(a); sec.
1.167(a)-1(a), Income Tax Regs.
The | ast group, the uncategorized itens, included several
items: Two adnission tickets to a Titanic exhibition, a $7
adm ssion to the Rose Bow Swap Meet, a $190 warranty for a TV, a
$34 Sears maintenance bill for a vacuum cl eaner, two adni ssions
totaling $60 to Knott’s Berry Farm and $325 for gym menbership

dues.?® Wth the possible exception of the Titanic exhibition

2petitioner asserts that none of those itens were included
in the Schedul e C deductions. However, the total for the
category “Dues and periodical s” appears to include these itens,
and the total for that group on Exhibit 34-J in turn, equals the
(continued. . .)
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tickets, there is no credible evidence in the record that any of
t hese expenditures were for business assets that are depreciable.

Wth respect to the Titanic exhibition tickets, although
petitioner credibly testified that he had sold docunentary
footage involving the Titanic and that he continues to pursue his
Titanic project, he did not show (1) how the two adm ssion
tickets were related, if at all, to the project, and (2) whether
the tickets were property for which a depreciation or
anortization deduction was appropriate. In addition, the
purchase of the second ticket suggests the exhibition visit was
social, and petitioner failed to offer any credi bl e evidence
regardi ng the business purpose of the visit.

We sustain respondent’s determ nation with respect to the

deductions relating to assets acquired in 2003.

2. Expenditures Wth Respect to Assets Purchased in
2000- 2002
a. Pronotion, Goodwi ll, and Pronotion/ Goodwi ||

(2000- 2002) ?*

Ms. Vargas testified that the pronotion/goodw || category
i ncl uded self-pronoting parties, nmeals, and other forns of

buil ding petitioner’s business. Petitioner testified generally

26(...continued)
cost basis for the category “Vint. magazine-library” on the
depreci ati on schedul e.

2"The years in parenthesis indicate when petitioner acquired
the particular category of assets. The headings correspond to
the lines on the depreciation schedul e.
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that the 2001 pronotion category included the costs of flowers,
wi ne, and “things to build relationships.” On the basis of the
very sparse and general record, we are unable to conclude that
the expenditures included in this category directly relate to
petitioner’s business and are not personal or that the
expendi tures generated depreci able assets. W sustain
respondent’s determination with respect to this category.

b. Furni ture and Fi xtures (2000)

Petitioner testified that in 2000 he purchased bookshel ves
and filing cabinets, but he did not testify what these itens were
used for; nor did he introduce any receipts to substantiate the
nature of the itens purchased. The record contains no evidence
to establish that petitioner used the itens in his business and
not as household itenms. Accordingly, we sustain respondent’s
determnation with respect to this category. See sec. 262(a);
sec. 1.167(a)-1(a), Inconme Tax Regs.

C. Sal ary Pronption (2001), Research Library
(2002)

Petitioner offered no testinony regardi ng these expenditure

categories. Because petitioner did not prove what itens he
acquired or their relationship, if any, to his Schedule C
activity, we sustain respondent’s determ nation with respect to

t hese categori es.
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d. Books (2001)

Al t hough petitioner did not introduce into evidence the |ist
of books he purchased in 2001, he testified that his research
library contains books about the Titanic, Calamty Jane, The
Bl ack Donnellys, and Joan of Arc. Wen testifying about the
expendi tures categorized as “books” purchased in 2001, petitioner
stated that this category includes “all the books that |’ ve just
described earlier.” However, the record contains no specifics on
the assets purchased. The record does not allow us to concl ude
t hat the books purchased were not for amusenent and entertai nnent
or for general personal use. Accordingly, we sustain
respondent’s determination with respect to this category.

e. Artist Supply (2000), Research/ Tapes/ Theat er
(2000), Photos (2001), Dues and Periodicals

(2001), Animation Art (2001), Research Photo
(2002), Reference Library (2002)

Petitioner testified wth varying degrees of certainty what
expenses were grouped under these categories. Wth respect to
arti st supplies purchased in 2000, petitioner testified that the
category includes itens to generate design work, characters, and
backgrounds. Petitioner also testified that the category
“photos”, reflecting itens purchased during 2001, consisted of
nodern prints, with the cost of up to $25 and that the category
“Research/tapes/theater”, reflecting expenditures made during
2002, included CDs and filnms of the period and novie theater

adm ssions (I “[was] going to the novie theater and studyi ng what
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|’mwatching.”) Wth respect to the aninmation art category,
petitioner testified that the category may include cells from
past ani mated features that he would use for his projects, but he
only |l oosely connected the category with the Calamty Jane
proj ect . 28

Petitioner’s testinony regardi ng dues and periodi cal s and
animation art acquired in 2001 was even |l ess certain. He
testified that dues and periodicals probably consisted of
newspapers and magazines for his research library. Petitioner
of fered no evidence whatsoever to identify the itens he purchased
in 2002 and depreciated under the research photo category; he
testified only that the itens in question were probably archival
phot ographs acquired for specific projects. Petitioner testified
that the itens acquired in 2002 and categorized as “reference
i brary” probably included nagazine articles, |ooseleaf articles,
or newspaper articles.

Al t hough petitioner described in detail his various projects
and testified generally that his research library contains
phot ogr aphs, books, nmagazines, audio nmaterials, and DVDs rel ated
to his projects, he did not introduce any evidence identifying
the specific itenms he acquired and how those itens related to his

business. On this sparse and unhel pful record we cannot find

2petitioner testified that “Animation art * * * may be
cells frompast aninmated features that would be used in
conjunction with sonething like Calamty Jane.”
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that these expenditures were directly related to petitioner’s
busi ness and were not personal expenses or costs of general
anusenent, entertainnment, or recreation, which ordinarily are not
deducti ble. See secs. 262, 274(a). Petitioner’s broad testinony
that he was engaged in projects and that his research library
contains materials related to them does not prove that the
unknown assets included in these categories were busi ness assets
that were properly depreciated or anortized. Because
petitioner bears the burden of proof, see Rule 142(a), and failed
to carry it, we sustain respondent’s determ nation

VI . Concl usion

We have considered all remaining argunents nmade by the
parties, and to the extent not discussed above, we reject those
argunents as irrelevant, noot, or without nerit.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.



