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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$90, 454 in petitioners’ Federal incone tax for 1993. The issues
for decision are whet her $242,556 received by petitioner Antonio
Rosario from Jesse Hol man Jones Hospital (the hospital) in 1993
is taxable inconme to himin 1993 and whet her the period of

limtations expired for the 1993 taxabl e year.



Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122.!' The stipulation of facts and the attached exhibits
are incorporated herein by this reference. At the tinme the
petition was filed, petitioners resided in Marion, OChio.

Petitioner Antonio Rosario (hereinafter, petitioner) is an
ort hopedi ¢ surgeon. The hospital is |ocated in Springfield,
Tennessee. To induce petitioner to practice in the Springfield
area, petitioner and the hospital executed a Professional
Practice Agreenent (the practice agreenent) on Septenber 30,
1992. The practice agreenent provided, in part:

| ncone CGuarantee. Hospital guarantees that,
during the termof this Agreenent, Physician’s gross
i ncone (defined as coll ected professional fees) wll
not be less than Thirty-Three Thousand Three Hundred
Thirty-Four Dollars ($33,334.00) per nonth. To the
extent that Physician’s gross incone in any nonth
during the termof this Agreement is |less than
$33,334.00, the Hospital will pay Physician by the
tenth day of the closing of the Physician’s books for
that nonth any anmount sufficient to raise Physician's
incone for that nonth to $33,334.00 (such paynment by
Hospital, will be referred to as a “Goss Quarant ee
Paynment”). If, during any nonth of the termof this
Agreenent, Physician’s income is greater than
$33,334. 00, Physician will pay to Hospital by the tenth
day after the closing of Physician’s books for the
nont h, the excess over $33,334.00, to the extent
necessary to reinburse hospital for G oss Guarantee
Paynments previously paid. Such paynents by Physician
will be made to the Hospital during the termof this

1 Al section references are to the Internal Revenue Code
in effect for the year in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure. Anpbunts are
rounded to the nearest dollar.
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Agreenent until the total anmount of G oss Cuarantee
Paynents nade by Hospital have been repaid in full.

* * %

The practice agreenent also provided that petitioner and the
hospi tal woul d agree upon repaynent terns at the term nation of
the agreenent if there was any bal ance due.

I n exchange “for the benefits and consideration provi ded by
Hospital to Physician”, petitioner agreed to operate a nedical
practice of orthopedic surgery in the area for a period of at
| east 3 years and to becone a full nmenber of the nedical staff at
the hospital. |[If petitioner failed to conply with the terns of
the practice agreenent, the practice agreenent provided that,
upon demand by the hospital, petitioner would repay all anmounts
paid to himto neet the incone guarantee. The practice agreenent
term began on January 1, 1993, continued for a period of 12
nmont hs, and could be renewed for an additional 12 nonths by
mut ual consent. The practice agreenent al so provided that
petitioner would be an i ndependent contractor of the hospital.

Petitioner began operating a nedical practice in
Springfield, Tennessee, on Septenber 30, 1992. Beginning in
January 1993, petitioner received funds fromthe hospital to

ensure a nonthly gross incone? of $33,334. During 1993, pursuant

2 For conveni ence, we use the parties’ terns “incone” and
“guar ant ee paynents”, and use of such terns is not intended to be
conclusive as to characterization for tax purposes.
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to the practice agreenent, petitioner received $242,556 fromthe
hospi t al

On January 1, 1994, petitioner and the hospital executed a
First Amendnent to Professional Practice Agreenent (anended
agreenent). The anmended agreenent provided:

Hospital intended that Physician, upon expiration of

the Incone CGuarantee, be required to repay that portion

of the Incone Guarantee not repaid pursuant to the

Guar ant ee Payback, regardl ess of the | evel of

Physician’s gross incone, * * *,
The anended agreenent al so stat ed:

WHEREAS, Physici an acknow edges that he, consistent

with this intent, has accounted for anmounts advanced by

Hospital pursuant to the Inconme Guarantee as a | oan and

not as incone.
In connection with the anended agreenent, petitioner executed a
prom ssory note on January 1, 1994, in the anount of $261, 094.
| f petitioner ceased practicing in that area, the outstanding
princi pal bal ance woul d be due and payable in full. After nore
than 6 years of practice in the area, petitioner ceased in
Novenber 1998.

Petitioner and the hospital discussed repaynment of the
prom ssory note bal ance by assigning to the hospital petitioner’s
accounts receivable fromhis practice. On March 2, 1999, the
hospital wote petitioner that the value of his accounts
recei vabl e had decreased substantially. The hospital then

requested i medi ate paynent of the outstandi ng bal ance of

$110, 780.
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On July 20, 1999, the hospital filed a diversity conpl ai nt
agai nst petitioner in the U S Dstrict Court for the Mddle
District of Tennessee to recover the bal ance of the prom ssory
not e- - $110, 780 plus accrued interest from Novenmber 1998. This
anount represented the funds advanced to petitioner fromthe
hospi tal and not yet repaid under the practice agreenent. The
U S District Court granted sunmary judgnent to the hospital and
awarded it the outstanding bal ance on the note, accrued interest,
and attorney’'s fees and expenses.

Respondent determ ned that petitioner received unreported
t axabl e i ncone of $242,556 fromthe hospital in 1993. Respondent
determ ned that “the | oan from Jesse Hol man Jones Hospital does
not constitute a valid |oan”

Di scussi on

Petitioner argues that the guarantee paynents advanced to
hi m during 1993 constituted a loan. Petitioner argues that these
paynments were a | oan because the transaction was at arnis | ength,
a prom ssory note was executed which bore interest and required a
bal | oon paynent, each party intended to nake or enforce repaynent
per repaynent ternms enunerated in the practice agreenent, the
hospi tal mai ntained a schedule of all paynents and repaynents,
and the hospital would charge an interest rate as of the

term nation date of the practice agreenent. In addition,
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petitioner contends that the anmended agreenent and the hospital’s
proceedi ngs against himin a U S. District Court to collect
repaynment of the guarantee paynents received by himshould
elimnate “any doubt regarding the treatnment of the nonies
advanced”.

Respondent argues that anobunts paid to petitioner by the
hospital constituted gross incone in 1993. Respondent contends
that nothing in the record evidences that, at the tine petitioner
entered into the practice agreenent, petitioner intended to repay
t he guarantee paynents received. Respondent also argues that the
practice agreenment did not contain an unconditional obligation to
repay because it stated that any terns regardi ng the payback of a

bal ance due woul d be nutually agreed upon at the expiration of

the term
G oss incone includes all income from what ever source
derived, enconpassing all “accessions to wealth, clearly

realized, and over which the taxpayers have conpl ete dom ni on”

Sec. 61(a); Conmm ssioner v. denshaw 3 ass Co., 348 U S. 426, 431

(1955). GCenerally, proceeds of a |oan do not constitute incone
to a borrower because the benefit is offset by an obligation to

repay. United States v. Rochelle, 384 F.2d 748, 751 (5th Cr

1967); Arlen v. Conm ssioner, 48 T.C 640, 648 (1967). Wether a

particul ar transaction actually constitutes a | oan, however, is
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to be determ ned upon consideration of all the facts. Fisher v.

Comm ssi oner, 54 T.C. 905, 909 (1970).

For a paynent to constitute a loan, at the tinme the paynents
are received, the recipient nust intend to repay the anounts and
the transferor nust intend to enforce paynent. Haag V.

Commi ssioner, 88 T.C. 604, 615 (1987), affd. w thout published

opi nion 855 F.2d 855 (8th G r. 1988); Beaver v. Conmm ssioner, 55

T.C. 85, 91 (1970). Further, the obligation to repay nust be
uncondi tional and not contingent on a future event. United

States v. Henderson, 375 F.2d 36, 39 (5th Gr. 1967); Bouchard v.

Comm ssi oner, 229 F.2d 703 (7th Gr. 1956), affg. T.C Meno.

1954-243; Haag v. Conm ssioner, supra at 615.

Intent is a state of mnd rarely susceptible of proof by
direct evidence; therefore, we have generally considered a nunber
of criteria for the purpose of determning the intent of the
parties at the tinme the paynents were nmade. Dean v.

Comm ssioner, 57 T.C. 32, 43 (1971). No single factor, standing

alone, is controlling, but each factor is considered with all the
facts and circunstances present. 1d. at 44.

On the basis of the evidence in the record, we find that the
guar antee paynents advanced to petitioner constituted a | oan and

are not taxable incone.
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First, the practice agreenent provided for repaynent. The
practice agreenent provided that petitioner, to the extent his
income during any nonth of the termof the agreenent exceeded
$33,334, had to repay the hospital for guarantee paynents
previously made by the 10th day after the close of petitioner’s
books for that nmonth. Additionally, the practice agreenent
provi ded that the parties would agree upon terns for repaynent of
any bal ance due at the termnation of the practice agreenent.
Furthernore, the practice agreenent provided repaynent terns in
certain other instances, e.g., if control or ownership of the

hospital was transferred or changed.?

% In such instances, the practice agreenent provided for
repaynment “in twenty-four (24) nonthly installnments of principal
and interest calculated at the prevailing prine rate of interest
published in the Wall Street Journal as of the day of
term nation”.

Additionally, the obligation to repay was shown in the
provisions for the early termnation of the practice agreenent.
If the hospital termnated the practice agreenent early in
certain instances, the practice agreenent provided that
petitioner “shall not be obligated to repay Hospital any anobunts
paid on behalf of or reinbursed to Physician by Hospital”. W
interpret this sentence as not requiring petitioner to repay the
guar antee paynents anounts if the hospital term nated the
practice agreenent early, and requiring petitioner to repay
ot herw se.

Thi s point was enphasi zed in the next sentence, which
provided that if the hospital term nated the practice agreenent
early in other instances (e.g., petitioner was convicted on a
felony or petitioner did not conply with the terns of the
practice agreenent), petitioner “wll repay to Hospital, upon
demand by Hospital, all sunms of nonies paid out to Physician to
meet the income guarantee”.
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Petitioner’s intent to repay is further supported by the
anended agreenent and the acconpanying prom ssory note. The
amended agreenent enphasized petitioner’s obligation to repay the
suns advanced to him as guarantee paynents and called the
guarantee paynents a “loan”. The anmended agreenent’s purpose was
to enforce repaynent by requiring petitioner to execute the
prom ssory note in the amobunt due--the excess of the anmount of
t he guarantee paynents nade over the portion of those paynents
that petitioner had repaid to the hospital. As a result,
petitioner executed the prom ssory note for the anount due to the
hospi t al

Further, petitioner’s intent to repay was reflected in the
correspondence between petitioner and the hospital after
petitioner ended his practice in the Springfield area. The
correspondence stated that petitioner proposed to assign his
accounts receivable to pay off the renai ning bal ance of the
prom ssory note and then make arrangenments to pay the outstanding
bal ance. If petitioner had not intended to repay the bal ance of
the prom ssory note, petitioner would not have nade any
arrangenments wth the hospital.

Additionally, the hospital’s intent to enforce repaynent by
petitioner is reflected in other stipulated docunents. For

exanple, the parties stipulated journal entries titled “Jesse
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Hol man Jones Hospital Accounts Receivable--OQher” under which is
witten petitioner’s nanme. Upon review by the Court, they appear
to be prepared contenporaneously with each transaction. The
journal entries show anounts paid to or on behalf of petitioner
and repaynents to the account. The hospital reported the
guarantee paynents in the “debit” colum. The hospital,
therefore, treated each guarantee paynent as an asset or account
receivable; i1.e., an anount that it would receive in the future.
In addition, credits are shown in the journal entries, indicating
t hat repaynents were nmade to the account.

Finally, the hospital’s intent to enforce repaynent of the
guar antee paynents anount is denonstrated by the hospital’s
proceedi ngs against petitioner in the US. D strict Court to
collect on the promssory note. |f the hospital had not intended
to enforce repaynent, the hospital would not have filed a | awsuit
on the issue inthe US. D strict Court based on diversity and
then sought a summary judgnent on the undi sputed facts.

On the basis of the record, we conclude that the guarantee
paynments advanced to petitioner constituted a | oan rather than
t axabl e i ncone because petitioner intended to repay the anmounts
paid to himand the hospital intended to enforce repaynent of the

guar ant ee paynent anounts. W hold, therefore, that the
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guarantee paynents are not includable in petitioner’s incone in
1993 because those paynents were a | oan.

As we have found that petitioners are not liable for the
deficiency, whether the period of |imtations expired for the
1993 taxabl e year is noot.

In reaching all of our holdings herein, we have consi dered
all argunents nade by the parties, and to the extent not herein
di scussed, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be

entered for petitioners.




