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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned that petitioners have

deficiencies in incone tax and additions to tax as foll ows:



Addition to tax

Year Defi ci ency Sec. 6651
1989 $67, 419 $17, 586
1990 16, 501 7,409
1991 16, 765 6, 947
1992 14, 961 None

Petitioners forned Cabana Boy Productions, Inc. (Cabana
Boy), a subchapter C corporation. Cabana Boy tried
unsuccessfully to produce a novie. Petitioners contend that they
advanced to or paid on behal f of Cabana Boy $2,111, 701. 20 (the
advances or clai med advances).!?

Fol | owi ng concessions, the issues for decision are:

1. Whet her petitioners’ advances to Cabana Boy were | oans,
as petitioners contend, or equity, as respondent contends. W
hold that they were equity and therefore are not deductible as
bad debts under section 166.

2. Whet her petitioners may di sregard Cabana Boy's C
corporation status and deduct the advances as if Cabana Boy had
been organi zed as an S corporation and used the advances to pay
ordi nary and necessary expenses. W hold that they nmay not.

3. Whet her petitioners’ advances to Cabana Boy were nade
to produce or collect incone or for the managenent, conservati on,
or mai ntenance of property held to produce incone and are thus

deducti bl e under section 212. W hold that they are not.

! Respondent contends that petitioners did not advance or
pay that amount to or on behalf of Cabana Boy. Based on our
resolution of the issues in dispute, we need not deci de whet her
t he amount petitioners claimis correct.
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4. Whet her petitioners’ advances to Cabana Boy were nade
to pronote Dr. Rosenberg s nedical practice and thus are
deductible by petitioners as advertising or pronotional expenses.
We hold that they are not.

Section references are to the Internal Revenue Code in
effect for the years in issue. Rule references are to the Tax
Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

A. Petitioners

Petitioners Victor |I. Rosenberg (Dr. Rosenberg) and Deborah
| . Rosenberg (Ms. Rosenberg) lived in New York, New York, when
they filed the petition. Dr. Rosenberg has been a plastic
surgeon since 1970. Petitioners' residence and Dr. Rosenberg's
medi cal practice were |located at the sanme address in New York
during the years in issue. Alnost all of Dr. Rosenberg’ s incone
was fromhis nedical practice. Ms. Rosenberg worked in Dr.
Rosenberg’s nedical office until 1986.

Before and during the years in issue, Dr. Rosenberg
continuously sought publicity for his plastic surgery practice in
periodicals and on television. He advertised in New York.
Before 1986, articles about plastic surgery that nentioned or
featured Dr. Rosenberg appeared in the New York Daily News, the
New York Tines, the New York Post, Lifestyles, the National

Enqui rer, Vogue, Cosnopolitan, Bazaar, Every Wman, Prine Tine,
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Self, US, Hairdo & Beauty, and Show Busi ness. Dr. Rosenberg
spoke about plastic surgery in three appearances on the

tel evision show "Live Wth Regis" in 1987. He also appeared on
the television shows "Live Wth Regis and Kathie Lee", the "QOprah
Wnfrey Show', and "Donahue". These appearances brought Dr.
Rosenberg many new patients. Dr. Rosenberg listed these articles
and appearances in his curriculumvitae.

B. Cabana Boy

1. Beqgi nni nqg of the Cabana Boy Project

In 1985, petitioners stayed at the Beverly HIls Hotel in
Beverly Hlls, California, while Dr. Rosenberg attended a nedica
convention. Ashley Tyler (Tyler) and Jeffrey Kinart (Kinart)
wor ked as cabana boys at the hotel sw mm ng pool where they net
petitioners. Tyler wanted to nmake a novie fromthe novel,

Neur omancer, by WIlliam G bson (G bson). Ms. Rosenberg read the
novel and becane excited about the idea of nmaking a novie based
onit. Tyler visited petitioners in New York at the end of 1985
and noved to New York to live with petitioners early in 1986.

2. | ncor porati on of Cabana Boy

On dates not stated in the record, petitioners
consulted their attorney, R chard Fabricant (Fabricant), and
their accountant, Arnold Hyman (Hyman) (petitioners’ advisers),

about the Cabana Boy project. Ms. Rosenberg attended the
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meeti ngs regardi ng Cabana Boy's formation. Dr. Rosenberg did not
attend those neetings.

Petitioners’ advisers recommended that petitioners forma
corporation for the Cabana Boy project. Fabricant filed the
Cabana Boy certificate of incorporation in New York on January
27, 1986, which established Cabana Boy as a subchapter C
corporation with a purpose of making feature notion pictures.

M's. Rosenberg was president and treasurer of Cabana Boy.
Tyl er was executive vice president and secretary. Kinart was
vice president for creative devel opnent. Dr. Rosenberg was not
an officer of Cabana Boy. |In February 1986, Cabana Boy paid

G bson $100, 000 for the novie, television, and allied rights in

t he Neuromancer novel. Ms. Rosenberg signed the agreenent for
Cabana Boy.
3. The Sharehol ders’ Agreenent

On March 29, 1986, petitioners, Tyler, and Kinart (the
shar ehol ders) and Cabana Boy signed a sharehol ders agreenent.
M's. Rosenberg signed the sharehol ders agreenent for Cabana Boy.
In the sharehol ders agreenent: (a) Cabana Boy agreed to issue 49
shares to Tyler, 49 shares to Kinart, and 100 shares to
petitioners; (b) Ms. Rosenberg agreed to assign to Cabana Boy
the notion picture and other rights to the Neuromancer novel as
consideration for the issuance of petitioners’ stock; and (c)

Tyler and Kinart each agreed to pay $10 per share (i.e., $490
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each) to Cabana Boy for their shares of Cabana Boy stock and to
work full time for Cabana Boy. Cabana Boy issued shares as
follows: 100 to petitioners on March 29, 1986, 49 to Tyler on
June 25, 1986, 24.5 to petitioners on July 10, 1986, and 24.5 to
Tyler on July 10, 1986.

An unsi gned prom ssory note (sanple note) is attached to the
Cabana Boy sharehol ders' agreenent. The note has the word
"sanple" witten on the front and on the Cabana Boy signature
bl ock. The sanple note said that $100, 000 was payabl e by Cabana
Boy to petitioners on demand.

4. Operati on of Cabana Boy

Cabana Boy operated primarily frompetitioners’ residence,
but al so had offices in New York, California, and at Shepperton
Studios in London. Beginning in 1986, Ms. Rosenberg worked ful
time for Cabana Boy. Ms. Rosenberg, Tyler, and Kinart (until
July 1986) nanaged Cabana Boy. Ms. Rosenberg hoped to produce
nmore novies after they conpleted the Neuronmancer novie.

In 1986, Cabana Boy had a separate checking account. Dr.
Rosenberg began to transfer noney to the Cabana Boy checki ng
account in 1986. Dr. Rosenberg did not sign any | oan agreenents
bet ween hinsel f and Cabana Boy. Petitioners did not ask for or

receive interest on any of the noney they advanced to Cabana Boy.
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Cabana Boy hired entertai nment | awyer Howard Singer (Singer)
to negotiate and draft contracts. Cabana Boy al so hired
entertai nment | awyer Jerry Sinon Chasen (Chasen).

Hyman was Cabana Boy's certified public accountant from 1986
to 1991 or 1992. Hyman created books for Cabana Boy that were
separate fromthe books for Dr. Rosenberg s nedical practice and
accounted separately for Cabana Boy and Dr. Rosenberg’ s nedica
practice. Petitioners and their assistant (Nancy Barret) or
Vi ewpoi nt Managenent Co. kept the books and records for Cabana
Boy. Petitioners gave information to Hyman to prepare financi al
statenents and tax returns. Hyman used that information to
prepare financial statenents.

5. Cabana Boy Publicity

On July 7, 1986, Cabana Boy retained a public relations
firm Articles about Cabana Boy appeared in periodicals
i ncluding the Hol |l ywood Reporter, L.A Wekly, Newsweek, People,
the Wall Street Journal, the New York Tines, the Village Voice,
Rol ling Stone, Screen International, Science Fiction Chronicle,
and Variety. Sone of the articles published about Cabana Boy and
t he Neuromancer project nentioned Dr. Rosenberg. However, Dr.
Rosenberg did not |ist Cabana Boy articles in his curricul um
vitae, and he did not advertise his nedical practice in

California.
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C. The Neur onancer Mbvi e Project

M's. Rosenberg and Tyl er began to wite the screenplay for
t he Neuromancer novie in 1986. On Novenber 26, 1986, Cabana Boy
hired a producer and a production designer.

The Neur omancer novie was planned to include many speci al
effects. At its Shepperton Studios office, Cabana Boy prepared
st oryboards show ng key scenes and costune designs, and sketches
show ng speci al effects and makeup. Ms. Rosenberg frequently
travel ed between New York, London, and California to work on the
Cabana Boy project.

On August 4, 1988, Chasen sent the Neuromancer screenplay to
the U S. Copyright Ofice for registration on behalf of Cabana
Boy.

D. Kinart’'s and Tyler's Departure

In July 1986, Cabana Boy and its sharehol ders net and
renmoved Kinart as an officer and director of Cabana Boy. Cabana
Boy agreed to pay Kinart 1 percent of the net profits fromthe
distribution and exhibition of any fil m based on the book
Neur omancer or a rel ated production.

Tyl er stopped working for Cabana Boy at the end of 1987 and
resigned as an officer and director on February 18, 1983. Ms.
Rosenberg continued to work on the Neuromancer project after

Tyler left.
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E. The Tri-Star Pictures Agreenent

On June 2, 1989, Cabana Boy, Tri-Star Pictures, Inc. (Tri-
Star), and petitioners signed an agreenent (1) for petitioners to
devel op the Neuromancer screenplay into a feature |ength notion
picture; (2) for Tri-Star, at its discretion, to produce the
movie; and (3) for petitioners to be credited as producers of the
nmovi e on screen and in paid advertisenents.

F. Fi nanci ng Cabana Boy

In Cctober 1986, Cabana Boy fornmed a New York limted
partnershi p nanmed Neuromancer Partners to raise funds for the
Neur omancer project. Singer drafted a private placenent
menor andum f or Neur omancer Partners.

On August 26, 1987, Cabana Boy hired a consul tant nanmed Ron
Joy (Joy) to obtain financing. Joy was not successful.

On Sept enber 22, 1987, Cabana Boy borrowed $750, 000 from
R G Capital Corp. (R G Capital), which was due on Septenber 22,
1988. Petitioners personally guaranteed repaynent of the |oan.

I n Novenber 1987, Cabana Boy fornmed a Delaware limted
partnershi p naned Neuromancer Partners, L.P. to raise funds for
t he Neuromancer project. Cabana Boy was the general partner for
Neur omancer Partners, L.P

On February 24, 1988, Cabana Boy paid WlliamH Blair
(Blair) $10,000 to obtain financing for Cabana Boy within 120

days. Cabana Boy al so agreed to pay Blair an anmpbunt equal to 3
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percent of the financing Blair obtained and 10 percent of Cabana
Boy's profits fromthe Neuromancer project.

On Septenber 27, 1988, M's. Rosenberg (individually), Cabana
Boy, Keith Cavel e (a London producer), and Mtion Picture Finance
Conmpany Ltd. (a London firm borrowed $50,000 from Warren Harris
(Harris) for the Neuromancer project. The |oan agreenent
provided that Harris would receive repaynent with 25 percent
interest and 2.5 percent of any profits fromthe film

On Cctober 19, 1988, Fabricant obtai ned about $2.2 million
by nortgaging petitioners’ residence. Petitioners used the
proceeds to pay a previous nortgage of about $1 million and to
fi nance Cabana Boy.

G Cabana Boy Fi nanci al Statenents

Hyman prepared unaudited financial statenments for Cabana
Boy’ s taxabl e years endi ng Novenber 30, 1987 and 1988, from
i nformati on provi ded by managenent. In the financial statenents,
Hyman treated the paynents that petitioners nmade to or on behal f
of Cabana Boy as |loans. Hyman did not express any opinion as to
t he accuracy of the information provided by Cabana Boy when he
prepared the Cabana Boy financial statenments. The financi al
statenments indicated that Cabana Boy owed petitioners $137,102 on
Novenber 30, 1987, and $953, 505 on Novenber 30, 1988. Hynan al so
reported the foll ow ng on Cabana Boy's 1987 and 1988 fi nanci al

stat enent s:
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Year Liabilities Equity

1987 $887, 937 (%204, 556)

1988 954, 758 (315, 821)
H. Tax Returns

On its 1986 return, Cabana Boy reported that | oans from
sharehol ders were $391, 045 at the begi nning of 1986 and $137, 102
at the end of 1986. Hyman prepared Cabana Boy's Forns 1120, U.S.
Cor poration Incone Tax Returns, for its taxable years ending
Novenber 30, 1987 through 1990. On June 22, 1995, Ms. Rosenberg
signed Cabana Boy's corporate tax returns as president.
Petitioners did not treat their advances to Cabana Boy as | oans
or claimbad debt deductions on their individual incone tax
returns.

| . Di ssol uti on of Cabana Boy

Cabana Boy was di ssolved on March 24, 1993. Petitioners
never demanded repaynent of any noney spent on the Cabana Boy
proj ect.

OPI NI ON

Petitioners offer several alternative theories to support
t he deduction of their advances to Cabana Boy: (A) The advances
were debt, not equity; (B) their advances to Cabana Boy were
busi ness expenses of Cabana Boy which petitioners may deduct as
i f Cabana Boy were an S corporation, or they were Cabana Boy’s
alter ego; (C) petitioners may deduct the advances under section

212 as expenses to produce incone; and (D) petitioners nmay deduct
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t he advances as advertising or pronotional expenses of Dr.
Rosenberg’ s plastic surgery practice.

A. VWhet her Petitioners' Advances to Cabana Boy Wre Debt or
Equity

Petitioners contend that their advances to Cabana Boy were
| oans that becanme worthless in the years in issue. Respondent
contends that the clai ned advances were equity.

A taxpayer may deduct a bona fide debt that becones
worthless in the taxable year. See sec. 166(a)(1l). Taxpayers
general ly bear the burden of proving that the transfers by the
t axpayers to the corporations were |oans and not equity. See

Rul e 142(a); Dixie Dairies Corp. v. Conmm ssioner, 74 T.C 476,

493 (1980). The question of whether a transfer of funds to a
closely held corporation is debt or equity nust be deci ded based
on all the relevant facts and circunstances. W consider various
factors in deciding whether a loan is bona fide. See Estate of

M xon v. United States, 464 F.2d 394, 402 (5th Gr. 1972). No

single factor controls. See John Kelley Co. v. Conm ssioner, 326

U S 521, 530 (1946); Fin Hay Realty Co. v. United States, 398

F.2d 694, 697 (3d Cir. 1968). W next apply these factors to
this case.

1. Nane G ven to the Certificate Evidencing the Transfer
of Funds

The issuance of a stock certificate in exchange for an

advance suggests that the advance is equity, and the issuance of
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a bond or note suggests that it is debt. See Estate of M xon v.

United States, supra at 403. Cabana Boy issued stock

certificates to petitioners as consideration for the notion
picture rights. However, there are no signed notes or |oan
agreenments relating to the remaining $2,011, 701. 20 i n advances
petitioners claimto have made. Tyler testified that there were
| oan docunents, but none were offered into evidence. Petitioners
contend that they intended their advances to be governed by the
terms of the sanple note. W disagree. W do not consider the
sanpl e note because it was unsigned. This factor is neutral.

2. | nt erest Paynents

Maki ng an advance w thout charging interest suggests that

the advance is not a loan. See National Carbide Corp. V.

Conmm ssioner, 336 U S. 422, 435 n.16 (1949); Estate of M xon v.

United States, supra at 409. There is no evidence that

petitioners charged or received interest from Cabana Boy. This
factor favors respondent.

3. Fi xed Maturity Date or Repaynent Schedul e

The absence of a fixed nmaturity date or repaynment schedul e

suggests that advances are equity. See Estate of M xon v. United

States, supra at 404; Anerican O fshore, Inc. v. Conm ssi oner, 97

T.C. 579, 602 (1991). Petitioners contend that the repaynents
were to be made on denmand because the unsigned sanple note so

stated. W disagree. W are not convinced that the sanple note
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applies to the clained advances, and there is no evidence that
Cabana Boy had to repay petitioners at any tinme. This factor
favors respondent.

4. Collateral or Gher Security

The absence of any requirenent for collateral or other

security suggests that advances are equity. See Sl appey Drive

Ind. Park v. United States, 561 F.2d 572, 580 n.11 (5th G

1977); Zimerman v. United States, 318 F.2d 611, 613 (9th G
1963). There is no evidence that petitioners required Cabana Boy
to provide collateral or any other security. This factor favors
respondent.

5. Treat nent of Advances in Books and Records

Treat nent of advances as debt in books and records suggests

that the advances are loans. See Tyler v. Tonlinson, 414 F.2d

844, 850 (5th Cr. 1969); Anerican O fshore, Inc. v.

Commi ssi oner, supra at 604. Hynan treated sone of the advances

as debt on Cabana Boy's financial statenents and tax returns.
This factor favors petitioners.

6. Repaynent s

The maki ng of repaynents suggests that advances were | oans.

See Tyler v. Tomlinson, supra; Anerican Ofshore, Inc. v.

Commi ssi oner, supra at 603. There is no evidence that Cabana Boy

made any repaynents to petitioners.
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Petitioners point out that the bal ance sheets on Cabana

Boy's tax returns show that sharehol der | oans decreased by

$253,943 fromthe beginning to the end of 1986 and contend that

this shows that Cabana Boy repaid that anmount in 1986. W

di sagree. Tax returns do not establish the truth of the facts

stated therein. See Lawi nger v. Commi ssioner, 103 T.C. 428, 438

(1994); WIlkinson v. Comm ssioner, 71 T.C. 633, 639 (1979). This

factor favors respondent.

7. Thin Capitalization

Thin capitalization (i.e., a high ratio of debt to equity)
general |y suggests that an advance to a closely held corporation

is a capital contribution. See Hardman v. United States, 827

F.2d 1409, 1414 (9th GCr. 1987); Electronic Mddules Corp. v.

United States, 695 F.2d 1367, 1370 (Fed. G r. 1982); Estate of

M xon v. United States, supra at 408. Thin capitalizationis a

significant factor because it reflects the extent to which
creditors are shiel ded agai nst business | osses and declines in

property values. See Hardnman v. United States, supra.

Cabana Boy's 1987 and 1988 unaudited financial statenents
show t he foll ow ng:
Year Liabilities Equity

1987 $887, 937 ($204, 556)
1988 954, 758 (315, 821)
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Cabana Boy’s debt-to-equity ratios for 1987 and 1988 were
extrenely high because sharehol ders' equity was negative.? See

Dunmire v. Conmi ssioner, T.C Meno. 1981-372; Steiner V.

Comm ssioner, T.C Meno. 1981-212, affd. w thout published

opi nion 688 F.2d 825 (3d Cir. 1982).

Petitioners contend that the debt-to-equity conputations
shoul d not include the $750,000 | oan fromR G Capital which
petitioners guaranteed and repaid. However, excluding the
$750, 000 woul d not change our anal ysis because reduci ng Cabana
Boy's liability by $750,000 does not change the fact that
sharehol ders’ equity was negative in 1987, and thus the debt-to-
equity ratio was very high. This factor favors respondent.

8. Third Party Loans

|f the party receiving an advance can borrow funds in an

arm s-length transaction on simlar ternms, the advances may

appear to be debt. See Electronic Mdules Corp. v. United

States, supra at 1370; Estate of Mxon v. United States, supra at

410. Cabana Boy borrowed $750,000 fromR G Capital in 1987
Petitioners personally guaranteed the |loan. The |oan docunent is
not in evidence. Petitioners have not shown that the terns of

the R G Capital loan are like the terns of their advances.

2 A neaningful debt-to-equity ratio cannot be conputed for
1987 and 1988 because the owners have negative equity in those
years. See Dunmre v. Conmm ssioner, T.C Menp. 1981-372.
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Petitioners contend that Cabana Boy borrowed $2.2 mllion
from Crossl and Mortgage Corp. W disagree. That |oan was to
petitioners.

Petitioners point out that Cabana Boy borrowed $50, 000 from
Harris. However, the ternms of that loan differ fromthe terns of
t he advances because Cabana Boy had three coborrowers and Harris
wanted to be paid a high interest rate and al so receive a
percentage of the profits fromthe novie. This factor favors
respondent.

9. Use of Funds

Usi ng cash advances to finance initial business operations
such as daily operating expenses may suggest that the advances

were equity. See Slappey Drive Ind. Park v. United States, supra

at 583; Plantation Patterns, Inc. v. Conmmi ssioner, 462 F.2d 712,

722 (5th Cr. 1972). Cabana Boy used $100, 000 of the advances to
acquire the rights to Neuromancer. Cabana Boy used the renai nder
of the funds at issue to pay for all of its operations including

daily expenses. This factor favors respondent.

10. Source of Repaynents

Advances are nore likely to be equity if the only source of

funds for repaynent is corporate earnings. See Electronic

Modul es Corp. v. United States, supra at 1372; Estate of M xon v.

United States, supra at 405. Petitioners contend that Cabana Boy

did not need corporate earnings to repay the advances because it
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could get loans or other financing fromthird parties.
Petitioners did not show that anyone else was willing to advance
funds to Cabana Boy. Cabana Boy had little success obtaining
financing fromthird parties. This factor favors respondent.

11. Subor di nati on

Subordi nati on of repaynent of an advance to other
i ndebt edness suggests that the advance is equity. See Estate of

M xon v. United States, supra at 406; United States v. Henderson,

375 F.2d 36, 40 (5th Cr. 1967). Petitioners point out that
there is no evidence that there were any subordi nation
agreenents. However, even if there were no subordination
agreenents, tinely paynent by the alleged debtor to other
creditors while not repaying advances effectively subordinates
the advances to the rights of the other creditors who receive

paynment in the interim See Anerican Ofshore, Inc. v.

Conmi ssioner, 97 T.C. at 603; InductothermIndus., Inc. V.

Commi ssioner, T.C Menp. 1984-281, affd. w thout published

opinion 770 F.2d 1071 (3d Gr. 1985). Cabana Boy paid its
creditors, but it never repaid petitioners and petitioners never
asked to be repaid. Thus, petitioners effectively subordinated
their advances to those of other corporate creditors. This

factor favors respondent.
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12. | ncreased Managenent Partici pation

| f maki ng an advance increases an individual’s right to
participate in the managenent of the entity which received it,
then that person may be participating as a sharehol der rather

than as a creditor. See Estate of Mxon v. United States, supra

at 406; United States v. Henderson, supra. Ms. Rosenberg

participated in Cabana Boy’s managenent because petitioners owned
63 percent of the stock. This factor is neutral.

13. Advances Proportionate to Stock Omership

| f advances by sharehol ders are proportionate to their stock
ownership, an equity contribution is indicated. See Estate of

M xon v. United States, supra at 409; Anerican Ofshore, Inc. v.

Conm ssi oner, supra at 604. Petitioners owned 63 percent of the

stock and provided all of the advances. Thus, while petitioners
were the controlling sharehol ders, the advances were not
proportionate. This factor is neutral.

14. Ri ght To Enforce Repaynent

A taxpayer’s right to enforce repaynent of an advance

suggests that the advance is a loan. See Estate of M xon v.

United States, supra at 405; Anerican O fshore, Inc. v.

Conmi ssi oner, supra at 603. There is no evidence that

petitioners had any right to enforce repaynent of the clai ned
advances. Petitioners contend that they had a right to enforce

repaynent because Dr. Rosenberg could call the |oans on denmand.
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We di sagree. The demand feature appears on the unsigned sanple
note. This factor favors respondent.

15. Taxpayers' | ntent

The taxpayer’s statenent of intent is relevant if the

obj ective facts are anbi guous. See Estate of M xon v. United

States, 464 F.2d at 407; Tyler v. Tonlinson, 414 F.2d at 850;

Amrerican O fshore, Inc. v. Conm ssioner, supra at 604. The

obj ective facts show that the advances were equity. Thus, this
factor does not apply.

16. Concl usion

We concl ude that petitioners’ advances were equity and not
debt.® Thus, petitioners may not deduct the advances as bad
debts under section 166 for the years in issue.

B. Whet her Petitioners May Disregard Cabana Boy's Subchapter C
St atus and Deduct Their Advances

Petitioners point out that expenses for Cabana Boy and
petitioner’s medical practice were both paid fromthe nedica
practice checking account, and that both activities were | ocated
in petitioners’ honme. Petitioners contend that they may treat
Cabana Boy as if it were an S corporation. W disagree. Cabana
Boy was a C corporation. There is no evidence that petitioners

i nt ended Cabana Boy to elect S status. Even if they had wanted

3 In light of our conclusion, we need not deci de whet her
the debts were business debts or whether and when they becane
wor t hl ess.
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Cabana Boy to be an S corporation, those intentions would be
irrel evant because what matters is what petitioners did. See Don

E. Willians Co. v. Conm ssioner, 429 U S. 569, 579-580 (1977);

Conmi ssioner v. National Alfalfa Dehydrating & MIling Co., 417

U S. 134, 148-149 (1974).

Cting Arcrowsmth v. Comm ssioner, 344 U.S. 6 (1952),

petitioners contend that they may di sregard Cabana Boy’s
subchapter C status because they were Cabana Boy's alter ego. W

disagree. In Arrowsmth v. Conm Ssioner, supra, two taxpayers

liquidated their corporation and reported a capital gain. See
id. at 7. Later, the taxpayers paid a judgnent against the
corporation, and deducted the judgnent as an ordi nary busi ness
expense on their personal inconme tax returns. The U S. Suprene
Court held that the judgment was a capital expense. See id. at

9. Arrowsnith does not establish that Cabana Boy shoul d not be

treated as a C corporation.

Cabana Boy had a busi ness purpose and assets, did business,
entered into contracts, and had officers. It was a subchapter C
corporation, separate frompetitioners, and petitioners treated
it as such. W conclude that petitioners may not disregard
Cabana Boy’ s subchapter C status.

C. VWhet her Petitioners May Deduct the Advances Under Secti on
212

Petitioners contend that they nmay deduct the advances under

section 212. W disagree. A taxpayer may deduct ordinary and
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necessary expenses for the production or collection of inconme or
for the nmanagenent, conservation, or mai ntenance of property held
for the production of incone. See sec. 212(a). However, a

t axpayer may not deduct a contribution of capital to a

corporation under section 212. See Conant v. Conmm ssioner, T.C

Meno. 1986-415. Petitioners may not deduct the claimed advances
under section 212 because they were contributions to the capital
of Cabana Boy.

D. Whet her Petitioners May Deduct the Advances as Adverti sing

or Pronotional Expenses for Dr. Rosenberq’'s Plastic Surgery
Practice

Petitioners contend that they nay deduct the advances as
advertising or pronotional expenses for Dr. Rosenberg’'s plastic
surgery practice under section 162 because they paid those
anounts to attract patients for Dr. Rosenberg fromthe notion
picture industry.* Dr. Rosenberg testified that he paid the
advances to publicize his nedical practice. Dr. Rosenberg’s
testinmony is not consistent with the objective evidence. 1In his
curriculumvitae, he listed the articles and tel evision shows in
whi ch he appeared, but he did not nention Cabana Boy or any

Cabana Boy publicity. None of the articles in the exhibit

4 Petitioners contend that they may deduct their advances
under sec. 162 because Dr. Rosenberg nade the advances to protect
his credit worthiness or business reputation. W disagree. Dr.
Rosenberg did not so testify. In any event, petitioners have not
shown how payi ng the clai ned advances woul d protect his credit or
reput ation.
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containing Dr. Rosenberg’ s publicity nmention Cabana Boy or the
nmovi e “Neuromancer”. There are no docunents in evidence that
suggest that Dr. Rosenberg’ s plastic surgery practice had

anyt hing substantial to do with Cabana Boy except to provide a
source of funds. Seven of the 27 articles in the record
publicizing Cabana Boy nention Dr. Rosenberg. Those that do
describe himas Ms. Rosenberg s husband or part of the famly
that Tyler and Kinart nmet at the pool. Only five articles
describe Dr. Rosenberg as a New York plastic or cosnetic
surgeon.® Dr. Rosenberg’ s only other apparent advertising
benefit from Cabana Boy was that he appeared as a guest on “Live
Wth Regis”.

Tyler testified that he wote a letter to Cabana Boy’s
public relations firmto request it to publicize Dr. Rosenberg;
however, the letter on which he relied did not include that
i nstruction.

We conclude that petitioners did not pay the advances to

Cabana Boy to attract patients for Dr. Rosenberg fromthe notion

> This is so even though Tyler testified that the content
of nost of the articles had been provided to the publications by
Cabana Boy’s public relations firm



pi cture industry.

To refl ect the foregoing and concessions of the parties,?®

Deci sion will be entered

under Rul e 155.

6 Respondent determ ned and contends that petitioners did
not have a cost of goods sold of $150,000 in 1989. Petitioners
did not address this issue on brief. W deempetitioners to have
conceded this issue. See Burbage v. Comm ssioner, 82 T.C 546,
547 n.2 (1984), affd. 774 F.2d 644 (4th Cr. 1985); WIf v.

Comm ssioner, T.C Meno. 1992-432, affd. 13 F.3d 189 (6th Gr.
1993) .




