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MVEMORANDUM OPI NI ON

WOLFE, Special Trial Judge: This matter is before the Court

on petitioner’s notion for an award of adm nistrative costs,
filed pursuant to section 7430 and Rul es 230 through 233. Unless
otherw se indicated, all section references are to the Internal
Revenue Code in effect at relevant tines, and all Rule references

are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

Petitioner tinely filed her 1998 Federal incone tax return
(return), reporting $14,379 of income and $6, 918 of enpl oynent -
rel ated expenses. Petitioner reported her incone, including her
W2, Wage and Tax Statenent, incone from USA Mobile, and al so her
enpl oynent -rel ated expenses on Form 1040, Schedule C, Profit or
Loss From Busi ness, (Schedule C). She did not report her W2
incone on line 7 of Form 1040, U.S. Individual |Inconme Tax Return,
nor did she report any enpl oynent-rel ated expenses on Form 1040,
Schedule A, Item zed Deductions, (Schedule A).

On Cctober 3, 2000, respondent issued to petitioner a notice
of proposed changes (30-day letter), in which respondent proposed
to deny petitioner’s clainmed Schedul e C expense deductions and to
increase petitioner’s tax liability by $1,292, plus interest.
Petitioner’s first witten response to respondent was a
handwitten letter (first letter), dated Cctober 3, 2000,
stating, in part:

On Cctober 3, 2000, | spoke with * * * about the

notice | received in the mail * * *.  During our phone

conversation he informed ne on why the IRS had sent ne

this particular notice concerning nmy 1998 tax return.

|, Jennifer Lynn Rusley, understand that ny W

i ncone should be on line 7 and that nmy expenses shoul d

be on Schedule A via 2106.

Respondent received this letter on October 6, 2000. Petitioner

then sent to respondent a handwitten note (second letter) that

she wote on a copy of the 30-day letter. The second letter



st at ed:

These expenses [ $6,918] are correctly reported on Sch.

C because of ny statutory enployee status. | travel as

an outside sales person and ny car expenses are shown

as other incone on the Sch. C. | have requested a

confirmation of ny duties with ny enpl oyer and should

be receiving it shortly! Please hold this file until

can get this confirmation. | now feel that ny incone

shoul d not be on line 7!

Respondent received the second |letter on Decenber 13, 2000.

As suggested in her second letter, petitioner obtained
another letter, dated January 11, 2001, and witten by Chris
Bastin, District Manager of the Tennessee Region for Arch
Wreless (third letter). The third letter purported to confirm
petitioner’s enploynent and stated, in part:

The purpose of this letter is to verify that Jennifer

Rusl ey worked for Arch Wreless as an Qutside Account

Executive from7/15/97 to 10/9/98. During this tinme

Jennifer’s responsibilities included outside business

t o busi ness sales and service for new and exi sting

cust omers.

Respondent received the third letter, but the record does not
establish how or when petitioner transmtted the letter or the
date of receipt by respondent.

On February 20, 2001, respondent issued a statutory notice
of deficiency disallow ng petitioner’s Schedul e C expense
deductions. On May 16, 2001, petitioner’s representative,
WIlliamDe Montbreun, a certified public accountant, nmailed a
petition to this Court by certified mail. Both petitioner and

M. De Montbreun signed the petition, and it was filed on May 21,
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2001. In her petition, petitioner contends that she is entitled
to the Schedul e C expense deductions because she is a statutory
enpl oyee under section 3121(d)(3). At the tinme of filing,
petitioner resided in Nashville, Tennessee.

Upon recei pt of the petition this Court pronptly infornmed
WIlliam De Montbreun that he could not be recogni zed as counsel
of record because he was not admtted to practice before the Tax
Court and that all comrunication would be directed to petitioner.
Respondent filed an Answer on July 17, 2001. Petitioner then
sent a letter, dated July 18, 2001, to the Court affirm ng her
petition. The Court treated the letter as an Anendnent to
Petition and filed it on July 23, 2001. Respondent then filed an
Answer to Anendnent to Petition on August 8, 2001.

After the issues had been joined, Appeals Oficer Elaine
Rhot on contacted petitioner to arrange for a conference and then
met with petitioner’s representative, M. De Montbreun. At this
nmeeting on Cctober 16, 2002, Appeals Oficer Rhoton reviewed the
information provided relating to petitioner’s enploynent status
during 1998, including a letter dated June 26, 2001, and witten
by Daryl Neville, Human Resources Representative of Arch Wrel ess
(fourth letter). The fourth letter, which previously had not
been shown to any representative of respondent, confirmnmed
petitioner’s enploynent and stated, in part:

Jenni fer Rusley * * * was enpl oyed by Arch
Communi cations fromJuly 15, 1997 through October 9,
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1998. During her enploynent with Arch, Jennifer held

the position of Sales Executive in our Nashville, TN

mar ket .

Jennifer’s responsibilities were to service

exi sting business and to solicit new business in a

defined territory within the Nashville area. The

position was a business to business sal es position,

conpensated with a base salary plus nonthly

commi ssions. Jennifer was engaged in travel within her

assigned territory.

Jenni fer sold Arch products and services, and

recei ved the comm ssion portion of her pay based upon

t he revenue she derived for the conpany.
The fourth letter provided respondent wwth a basis for
concession, and the parties entered into a settlenent stipulation
on Cctober 24, 2001. This Court’s decision, pursuant to the
agreenent of the parties, that there is no deficiency in incone
tax due frompetitioner was entered on Cctober 26, 2001.

On January 18, 2002, petitioner filed a Mdtion for
Adm ni strative Costs, and the decision was vacated and set aside.
On March 19, 2002, respondent filed an Cbjection to Mtion for
Adm ni strative Costs. On April 29, 2002, petitioner filed her
Response to Respondent’s Cbjection to Mdtion for Adm nistrative
Cost s.

Di scussi on

The prevailing party in an adm nistrative proceedi ng may
recover reasonable adm nistrative costs. Sec. 7430(a); Rule 231.
A judgnent for adm nistrative costs incurred in connection with
an adm ni strative proceeding may be awarded if: (1) The taxpayer

is the “prevailing party”; (2) the taxpayer did not unreasonably
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protract the adm nistrative proceeding; and (3) the

adm nistrative costs are reasonable. Sec. 7430(a), (c)(4),
(b)(3), (c)(2). A taxpayer is the prevailing party only if: (1)
The taxpayer substantially prevailed with respect to the anount
in controversy or as to the nost significant issue or set of

i ssues presented; (2) the taxpayer satisfies the applicable net
worth requirenent; and (3) the position of the United States in
the proceeding is not substantially justified. Sec.
7430(c) (4) (A and (B)

In this case, we first address the question, whether the
position of the United States was substantially justified,
because the other issues need not be considered if respondent has
established that his position in the adm nistrative proceedi ngs
was substantially justified.

Whet her the position of the United States was substantially
justified turns on a finding of reasonabl eness, based upon al
the facts and circunstances, as well as the | egal precedents

relating to the case. Pierce v. Underwod, 487 U S. 552, 565

(1988). I n deciding whether the Comm ssioner acted reasonably,
this Court nust “‘consider the basis for the Conm ssioner’s |egal
position and the manner in which the position was naintained ”

Corkrey v. Comm ssioner, 115 T.C 366, 373 (2000) (quoting Wasie

v. Comm ssioner, 86 T.C 962, 969 (1986)). The fact that the

Conmi ssi oner concedes a case is not determ native of the
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reasonabl eness of the Comm ssioner’s position. See Sokol V.

Commi ssioner, 92 T.C 760, 767 (1989); Wisie v. Conm ssioner,

supr a. It is, however, “a relevant factor to consider in
deci ding the degree of the Comm ssioner’s justification.”

Corkrey v. Conm ssioner, supra at 373.

We review the Comm ssioner’s position as of the earlier of
the date of the receipt by the taxpayer of the notice of decision
by the Ofice of Appeals or the date of the notice of deficiency
to determ ne whet her respondent was substantially justified with
respect to the recovery of admnistrative costs. Sec.
7430(c)(7)(B). Therefore, in the present case the rel evant
inquiry, with respect to the recovery of the admnistrative
costs, is whether respondent had a reasonable basis for his
position disallow ng petitioner’s Schedul e C expense deducti ons
at the tinme of the issuance of the notice of deficiency (February
20, 2001).

An individual’s adjusted gross incone (Ad) is an
i ndividual s gross incone |ess specified deductions, including
al | owabl e deductions attributable to a trade or business carried
on by the taxpayer, if such trade or business does not consist of
the performance of services by the taxpayer as an enpl oyee. Sec.
62. GCenerally, m scellaneous item zed deductions, including
busi ness expenses under section 162, are deductible from an

individual’s A only to the extent that the aggregate of those
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deducti ons exceeds 2 percent of the individual’s AG. Sec. 67.
In this case, petitioner contends that her item zed deductions
for business expenses are not subject to the limtations inposed
by section 67 because, during the year in issue, wth respect to
the amounts in issue, she was not an “enpl oyee” within the
meani ng of section 62.

For purposes of enploynent taxes, an “enpl oyee” incl udes
“any individual who, under the usual comon |aw rul es applicable
in determning the enpl oyer-enpl oyee rel ationship, has the status
of an enpl oyee”. Sec. 3121(d)(2). Comon |aw enpl oyees are
described as foll ows:

Cenerally such rel ationship exists when the person for

whom services are perforned has the right to contro

and direct the individual who perforns the services,

not only as to the result to be acconplished by the

work but also as to the details and neans by which that

result is acconplished * * *,
Sec. 31.3121(d)-1(c)(2), Enploynent Tax Regs. Although the
determ nation of enployee status is to be made by common | aw
concepts, a realistic interpretation of the term “enpl oyee”

shoul d be adopted, and doubtful questions should be resolved in

favor of enployment. Ewens & Mller, Inc. v. Comm ssioner, 117

T.C. 263, 269 (2001) (citing Breaux & Daigle, Inc. v. United

States, 900 F.2d 49, 52 (5th Gr. 1990)).
Al so for enploynent tax purposes, an “enpl oyee” is:
Any individual * * * who perfornms services for

remuneration * * * as a traveling or city salesman * *
* engaged upon a full-tinme basis in the solicitation on
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behal f of, and the transm ssion to, his principal * * *
of orders from whol esalers, retailers, contractors, or
operators of hotels, restaurants, or other simlar
establi shnments for nerchandise for resale or supplies
for use in their business operations * * *,
Sec. 3121(d)(3)(D). An individual can be a “statutory enpl oyee”
under section 3121(d)(3) only if that individual is not a common

| aw enpl oyee under section 3121(d)(2). Ewens & Mller, Inc. v.

Commi ssi oner, supra. GCenerally, as statutory enpl oyees under

section 3121(d)(3)(D), “Cty or traveling salesnmen who sell to
retailers or to the others specified, operate off the prem ses of
their principals, and are generally conpensated on a conmm ssi on
basis”. Sec. 31.3121(d)-1(d)(3)(iv)(a), Enploynent Tax Regs.

A comon | aw enpl oyee generally reports busi ness expenses on
Schedul e A, subject to limtations under section 67, but a
statutory enpl oyee under section 3121(d)(3)(D) is not an enpl oyee
for purposes of section 62 and may deduct business expenses on

Schedule C. See sec. 3121(d); see also Prouty v. Conm ssioner,

T.C. Meno. 2002-175 (illustrating that a statutory enpl oyee may
refl ect business incone and expenses in full on Schedule O);

Lickiss v. Comm ssioner, T.C. Meno. 1994-103 (hol ding that the

t axpayer was a conmon | aw enpl oyee and that any rel ated busi ness
expenses were to be reported on Schedule A, subject to the
[imtations under section 67); Rev. Rul. 90-93, 1990-2 C.B. 33
(holding that a statutory enpl oyee under section 3121(d)(3) for

enpl oynment tax purposes is not a common | aw enpl oyee for purposes
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of section 62 and may deduct business expenses on Schedul e C)
Respondent contends that his position disallow ng

petitioner’s claimed Schedul e C deductions was substantially

justified during the admnistrative process. W agree.

Petitioner filed her return, along with a Form W2, listing

i ncone from USA Mbile. She also reported rel ated busi ness

expense deductions on Schedule C. Petitioner has the

responsibility to substantiate her status as a statutory enpl oyee

so that she may report her deductions on Schedule C. See sec.

6001; Hi gbee v. Conm ssioner, 116 T.C 438, 440 (2001); sec.

1.6001-1(a), Inconme Tax Regs. As a common | aw enpl oyee,
petitioner generally would be required to report her enpl oyee
busi ness expense deductions on Schedule A In the absence of
further explanation on the return, or persuasive proof of
petitioner’s status as a statutory enpl oyee, respondent was
reasonabl e to chall enge petitioner’s Schedul e C expense
deducti ons.

After respondent issued the 30-day letter, petitioner
attenpted to explain her filing position to respondent. Her
expl anati ons, though, were inconsistent and did not support her
use of Schedule C. In the first letter, petitioner contradicted
her filing position and stated that the Form W2 incone bel onged
on line 7 with rel ated expenses on Schedule A. In the second

letter petitioner reversed her argunment again to affirm her
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original filing position. She stated that the Form W2 incone
did not belong on Iine 7 and that the expenses were properly
reported on Schedule C. On its face this position is confusing
and inconsistent. Petitioner also stated in the second letter
that she would be forwarding to respondent a confirmation of her
duties from her enployer. Although petitioner obtained the third
letter that purported to confirmher enploynent and to support
her filing position, there is no evidence that respondent
received this letter prior to the issuance of the notice of
deficiency.?

Mor eover, even if respondent had received the third letter
before issuing the notice of deficiency, the third |letter does
not provi de persuasive support for petitioner’s contention. The
third letter is witten by a representative fromArch Wrel ess,
but petitioner’s tax return includes a Form W2 from USA Mbile
as her enployer. The third letter nmerely states that petitioner
was an outside account executive enployed by Arch Wrel ess for
part of 1998 and that her responsibilities included “outside

busi ness to busi ness sales and service for new and existing

! Respondent states in the objection to notion, filed Mar.
19, 2002, that the letters dated Jan. 11, 2001, and June 26,
2001, fromofficials of petitioner’s enployer were first
presented to a representative of respondent on Cct. 16, 2001.
Appeals Oficer Elaine Rhoton did not recall receiving any
docunents from petitioner prior to her neeting with M. De
Mont breun on Cct. 16, 2001. The two letters were stapled
together in the admnistrative file, and the Appeals Oficer
believes that they both were received at the sane tine.
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custoners.” The third letter does not establish that petitioner
performed all or substantially all her services off the prem ses
of her enployer and does not expl ain whether petitioner was paid
by salary or comm ssion or some conbination of the two. The
| etter says nothing about the extent and nature of supervision of
petitioner in her work for Arch Wreless. The third letter
sinply does not establish whether petitioner was a common | aw
enpl oyee or was a statutory enpl oyee during 1998.

We concl ude that respondent had a reasonabl e basis in fact
and law for the position taken in the notice of deficiency. At
the time of the issuance of the notice of deficiency, petitioner
had not established her status as a statutory enployee entitling
her to report her business expense deductions on Schedule C. The
fourth letter that petitioner ultimately presented to respondent
confirnmed the details that formed the basis of respondent’s
concession to settle this matter. Petitioner did not present the
fourth letter until after respondent issued the notice of
deficiency. Therefore, under the circunstances of this case
respondent’s position was substantially justified. Petitioner is
not the prevailing party under section 7430 and is not entitled

to an award of adm nistrative costs.



To reflect the foregoing,

An appropriate order will be

i ssued denying petitioner’'s notion,

and decision will be entered in

accordance with the agreenent of

the parties.




