T.C. Meno. 2011-139

UNI TED STATES TAX COURT

RAYMOND H. AND ANA A. RYAN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 11526-09. Filed June 21, 2011

Gerald Brantley and Sanuel Eastman, for petitioners.

Jeffrey D. Heiderscheit, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determi ned a deficiency of $979
in petitioners’ Federal inconme tax for 2006. The deficiency
results fromrespondent’s determ nation to i npose the 10-percent

addi tional tax under section 72(t)! on the early deened

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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di stribution petitioner Raynond H. Ryan allegedly received from
his qualified retirenment plan in 2006. After concessions,? the
i ssues for decision are: (1) Whether petitioners properly
included in incone the bal ance of a |oan froma Federal
Enpl oyees’ Thrift Savings Plan (TSP) account as a deened
di stribution under section 72(p); and (2) if so, whether
petitioners are liable for the 10-percent additional tax on early
di stributions under section 72(t).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations are incorporated herein by this reference.
Petitioners Raynond H and Ana A. Ryan resided in Texas when they
filed their petition. Petitioner Raynond H Ryan (petitioner)
wor ked as an aerospace engineer with the Departnment of the Air
Force (Air Force) for 17 years.

In 2003, at the recommendati on of a coworker, petitioner
applied for a $50,000 general purpose |loan fromhis TSP account.
On the | oan application petitioner requested a repaynent term of

4 years with a biweekly repaynent schedule. On February 19,

Y(...continued)
the Internal Revenue Code, as anended and in effect for the
taxabl e year at issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure. Sonme nonetary anbunts
have been rounded to the nearest doll ar.

2At trial petitioner Ana A Ryan conceded that she is not
entitled to relief under sec. 6015.
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2003, the TSP Service Ofice approved petitioner’s |oan
application. Petitioner received the $50,000 as a | unp-sum | oan
and used the funds to pay off debt and purchase a parcel of |and.

| . Renoval From Service and Subsequent Appeal s

I n Septenber 2005 the Air Force reassigned petitioner from
Texas to Tinker Air Force Base (Tinker) in Cklahonma.® Petitioner
requested that the Air Force delay the reassi gnment because of
his nedical condition. Petitioner’s supervisor, Mark Kaestner
(M. Kaestner), denied the request because suitable treatnent for
petitioner’s nedical condition was avail abl e near Tinker. M.
Kaest ner advi sed petitioner that he should request “use or |ose”
| eave or sick | eave.

After the initial denial petitioner contacted his third-1ine
supervisor. Petitioner submtted additional nedical information
i ndicating that he could not performall of the duties of the
position at Tinker. The Air Force denied petitioner’s second
request on Novenber 28, 2005. M. Kaestner again advised
petitioner of the right to use various types of |eave, and he

informed petitioner in witing that he would be placed in absent

3On Apr. 20, 2010, the U S. Court of Appeals for the Fifth
Crcuit issued an opinion affirmng a decision of the U S.
District Court for the Western District of Texas. Ryan v. Dept.
of the Air Force, 375 Fed. Appx. 371 (5th Gr. 2010). Pursuant
to rule 201 of the Federal Rules of Evidence, we take judicial
notice of the U S. Court of Appeals for the Fifth Grcuit’s
opinion and rely on it, in part, for the history of petitioner’s
litigation with the Air Force.
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w thout | eave (AWOL) status if he failed to report for duty or
use avail abl e | eave.

On Novenber 23, 2005, petitioner enailed M. Kaestner to
request 4 nonths of sick |leave. Petitioner subsequently enuailed
M. Kaestner to request use or |ose |eave for Decenber 12-30,
2005. M. Kaestner replied that the request for sick | eave had
been approved but that the request for use or |ose | eave remai ned
under consi derati on.

Despite his earlier letter approving petitioner’s sick | eave
request, M. Kaestner inforned petitioner on Decenber 22, 2005,
that: (1) Beginning January 3, 2006, the Air Force would not
approve any further leave, and (2) if petitioner failed to report
to Tinker on January 3, the Air Force would place petitioner in
AWOL status. Petitioner did not report to work.

On March 21, 2006, the Air Force renoved petitioner from
enpl oynent al |l egedly for excessive absence. Petitioner appeal ed
the renoval on two grounds: (1) Disability discrimnation; and
(2) retaliatory term nation because of his whistlebl ow ng
activities (collectively, affirmative defenses). In an initial
decision, the admnistrative | aw judge (ALJ) concl uded that
petitioner did not prove either of his affirmative defenses and
upheld the Air Force’ s renoval action. The ALJ stated that if an
agency approves | eave for unschedul ed absences, the agency

general ly cannot renove the enpl oyee because of those absences.
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However, under Cook v. Dept. of the Arny, 18 MS. P.R 610 (1984),

an agency nmay renove an enpl oyee if the enpl oyee nade excessive
use of unschedul ed | eave wi thout pay (LWOP). The ALJ concl uded
that the Cook exception applied and upheld petitioner’s renoval.
Petitioner appealed the ALJ' s initial decision, arguing that
the ALJ made procedural errors and was biased and that petitioner
proved sufficiently the whistleblower and discrimnation
defenses. On Cctober 4, 2007, the Merit Systens Protection Board
(MsPB) concl uded that although petitioner failed to prove the
affirmati ve defenses, the ALJ had erroneously ruled in favor of

the Air Force. Ryan v. Dept. of the Air Force, 2007 MS.P.B. 240

(2007). The MSPB concl uded that the Cook exception did not apply
to petitioner’s renoval because the Air Force did not denonstrate
that petitioner was on LWOP. The MSPB ordered that: (1) The Air
Force restore petitioner to enploynent effective March 21, 2006,
no later than 20 days after entry of the MSPB order, and (2) the
Air Force provide “the appropriate anount of back pay, interest
on back pay, and other benefits * * * no |later than 60 cal endar

days after the date of this decision.”*

“The MSPB informed petitioner that he had 30 days to file a
civil action against the Air Force on the discrimnation claim
Ryan v. Dept. of the Air Force, No. 5:08-CV-927XR (WD. Tex.
2009), affd. 375 Fed. Appx. 371 (5th Cr. 2010). Petitioner
failed to tinely file the action appealing the MSPB's Cct. 4,
2007, denial of his discrimnation claim 1d.
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Subsequently, the Air Force cancel ed petitioner’s renoval
and directed himto report for work at Tinker on Cctober 15,
2007. However, petitioner did not report for work at Tinker,
citing his nedical condition. Therefore, the Air Force kept
petitioner in AWOL status from March 21, 2006, onward. The Air
Force did not provide petitioner with backpay or reinstate his
TSP |l oan during this tine.

Because the Air Force failed to take the actions required by
the MSPB, petitioner filed an initial petition for enforcenent of
the MSPB' s order on Decenber 4, 2007. On April 3, 2008, the ALJ
denied the petition for enforcenent. The ALJ found that the Air
Force tinmely cancel ed petitioner’s renoval and properly
reinstated himwhen the Air Force sent a letter directing himto
report for work at Tinker on Cctober 15, 2007. |In addition, the
ALJ found that the Air Force properly denied backpay to
petitioner for the period from March 21, 2006, through October
15, 2007. An enployee is entitled to a backpay award if the
enpl oyee |l ost pay as a result of unjustified or unwarranted
enpl oyer action. The Air Force placed petitioner in nonpay
status on January 3, 2006, because he was AWOL, not because he
was renoved. Wien the Air Force reinstated petitioner per the
MSPB order, the Air Force placed petitioner in ANOL status

begi nni ng March 21, 2006. Because petitioner was in AWOL status
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and because he was not ready, wlling, and able to work, the ALJ
concluded that the Air Force properly denied petitioner backpay.

On January 11, 2008, the Air Force sent petitioner a letter
proposi ng renoval from enpl oynent because of his failure to
report for duty at Tinker on Cctober 15, 2007. The Air Force
renmoved petitioner from Federal enploynent in February 2008.

After receiving the ALJ' s decision, petitioner filed a
petition for reviewwth the MSPB on May 1, 2008. 1In its opinion
of Septenber 19, 2008, the MSPB concl uded that petitioner did not
present any new evidence and that the ALJ properly concl uded that
petitioner was not entitled to backpay. The MSPB deci sion
notified petitioner that he could appeal the decision by filing a
conplaint with the U S. Court of Appeals for the Federal
Crcuit.>®

On Novenber 17, 2008, petitioner filed a conpl aint agai nst

the Air Force with the U S. District Court for the Western

°I'n addition, the MSPB noted that petitioner inproperly
rai sed his whistleblower retaliation claimin the petition for
review of May 1, 2008. The MSPB advi sed petitioner to seek
corrective action fromthe Ofice of Special Counsel before
filing a separate appeal with the MSPB. Petitioner filed an
i ndi vidual right of action under the Wi stleblower Protection Act
on Cct. 20, 2008. Ryan v. Dept. of the Air Force, 2009 MS.P.B
235 (2009). On May 15, 2009, the ALJ denied petitioner’s claim
Id. In the appeal, the MSPB determ ned that petitioner could not
chal | enge whether his renoval fromservice was in retaliation for
whi st | ebl ow ng but that petitioner could chall enge whether his
pl acenent on LWOP status and the sick | eave denials constituted
retaliation. 1d. The MSPB therefore vacated the initial
deci sion and remanded the appeal to the ALJ. 1d.




- 8 -
District of Texas. In the conplaint petitioner alleged that the
Air Force violated his civil rights by discrimnating against him
on the basis of his disability.

In response to petitioner’s conplaint, the Air Force filed a
motion to dismss. On July 31, 2009, the District Court granted
the notion. The court concluded that petitioner was not
appealing his renoval from service but instead was appealing the
MSPB order that denied his petition for enforcenment of the
backpay award and reinstatenment. An appeal of the MSPB deci sion
of Cctober 4, 2007, finding that petitioner failed to prove the
affirmati ve defense of disability discrimnation, wuld be tine
barred. In addition, the court concluded that it did not have
jurisdiction over petitioner’s conplaint because petitioner
failed to raise the discrimnation issue before the ALJ or the
MSPB during his appeal of the petition for enforcenent.

On Septenber 25, 2009, petitioner appealed the D strict
Court’s ruling to the U S. Court of Appeals for the Fifth
Crcuit. On April 20, 2010, the Court of Appeals for the Fifth
Crcuit affirmed the dismssal for lack of jurisdiction, finding
that petitioner only appealed the petition for enforcenent of the
MSPB order, not the decision denying his disability

discrimnation claim Ryan v. Dept. of the Air Force, 375 Fed.

Appx. 371 (5th Cr. 2010).
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[1. TSP Loan and Deened Distribution

On May 18, 2006, because of petitioner’s renoval from
service on March 21, 2006, the TSP sent hima letter requesting
that he repay his outstanding | oan bal ance of $13,976 before
August 4, 2006. The TSP advised petitioner that, alternatively,
he could sign the intent not to repay statenent enclosed with the
letter. |If petitioner signed the intent not to repay statenent
or if he failed to repay the balance, the TSP woul d cl ose the
| oan on August 21, 2006, and the remaining | oan bal ance woul d be
treated as a deened taxable distribution for the year. The TSP
war ned petitioner that he could be liable for an early w thdrawal
penalty if he failed to repay the | oan balance within the
speci fied period.

Petitioner did not sign the intent not to repay statenent
but instead continued to nake | oan paynents to the TSP. The TSP
processed petitioner’s paynents through August 16, 2006, | eaving
himwi th an outstandi ng | oan bal ance of $9,784. On August 21,
2006, the TSP cl osed the | oan because petitioner failed to repay
t he outstandi ng bal ance. Petitioner submtted an additi onal
paynment in |ate August, but since the |oan had been cl osed, the
TSP refused to accept it.

On August 31, 2006, petitioner sent a letter to the TSP
requesting that the TSP restore his | oan and accept his future

| oan paynents. Petitioner alleged that, at the initial hearing,
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the ALJ stated that petitioner’s renoval fromthe Air Force was
“unwarranted,” and that the ALJ planned to reinstate petitioner.
The TSP did not restore the | oan, accept future paynents, or take
any ot her action.

Subsequently, the TSP nailed petitioners a Form 1099-R,

Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., for 2006. The
formindicated that petitioner received a distribution of $9, 789°
fromhis TSP account. Petitioners included this distribution as
income on their tinely filed 2006 Federal income tax return.

On February 23, 2009, respondent issued petitioners a notice
of deficiency for 2006. In the notice respondent determ ned that
petitioners properly included the TSP | oan bal ance as i ncone.
Because the | oan closing resulted in a deened distribution of the
bal ance, respondent determ ned that petitioners were also liable
for the 10-percent additional tax under section 72(t) on early
distributions fromqualified retirenent plans. On May 13, 2009,
petitioners tinely filed a petition for review of the notice of

defi ci ency.

5The record does not reflect the reason for the $5
di fference between the | oan bal ance in August 2006 and the anount
shown on Form 1099- R
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CPI NI ON

Taxation of the Deened Distribution

A. Burden of Proof

Odinarily, the Comm ssioner’s determ nations in a notice of
deficiency are presuned correct and the taxpayer bears the burden
of proving by a preponderance of the evidence that those

determ nations are incorrect. Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933). Under section 7491(a), however, the
burden of proof may shift to the Comm ssioner with respect to a
factual issue relevant to a taxpayer’'s liability for tax, but
only if the taxpayer produces credible evidence to support his
position, the taxpayer conplied with the substantiation
requi renents, and the taxpayer cooperated with the Secretary’
with regard to all reasonable requests for information.
Petitioner does not contend that section 7491(a)(1) applies, nor
does the record establish that the requirenents of section
7491(a)(2) have been net.

Because petitioner is asserting a position that is contrary
to the position taken on his 2006 return, he must offer cogent

proof that his return position was incorrect. See Mendes V.

The term “Secretary” nmeans “the Secretary of the Treasury
or his delegate”, sec. 7701(a)(11)(B), and the term“or his
del egate” neans “any officer, enployee, or agency of the Treasury
Departnent duly authorized by the Secretary of the Treasury
directly, or indirectly by one or nore redel egati ons of
authority, to performthe function nentioned or described in the
context”, sec. 7701(a)(12)(A)(1).
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Comm ssioner, 121 T.C 308, 312 (2003). Thus, petitioner not

only bears the burden of proving that respondent erroneously
determ ned that petitioners are |liable for the 10-percent
additional tax of section 72(t) with respect to a deened
distribution to petitioner of the unpaid |oan bal ance, but
petitioner also bears the burden of introducing cogent proof that
his inclusion of the |oan bal ance in income was incorrect.

B. Parties’ Arqunents

Petitioner argues that he erroneously included the deened
distribution in incone for 2006, and therefore: (1) Respondent
shoul d refund the incone tax petitioner paid on the deened
distribution; and (2) petitioner is not |iable for the 10-percent
additional tax. Petitioner argues that he could not have
recei ved a deened distribution in 2006 because he never separated
from Governnent service and the TSP had no right to close his

| oan. Petitioner relies on Burton v. Conmi ssioner, 99 T.C. 622

(1992),8 where we defined separation fromservice as the point
when an enpl oyee severs his connection with his enployer. [d. at
626. Because of ongoing litigation over his renoval, as well as

t he MSPB deci sion ordering his reinstatenent, petitioner argues

8 n that case, we concluded that an individual’s change from
enpl oyee status to sole proprietor status did not constitute a
separation from service for sec. 402(e) purposes. Burton v.
Conm ssioner, 99 T.C. 622, 629 (1992). Because the taxpayer
merely |iquidated his single nenber professional association and
continued to pursue the sanme profession as a sole proprietor, the
taxpayer did not separate fromservice. |d.
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that he did not sever his connection with the Air Force in 2006
and therefore no distribution occurred. |If no distribution
occurred, petitioner contends that he cannot be liable for the
10-percent additional tax on an early distribution froma
qualified retirement plan.

Respondent argues that petitioner’s reliance on the phrase
“separation fromservice” is msplaced.® Under section 72(p), a
| oan is not taxable at the tinme of distribution provided that the
recipient conplies with the terns of the |oan agreenent.
Respondent argues that when petitioner stopped maki ng paynents on
the I oan in August 2006, the |l oan no |longer qualified for the
section 72(p) exception and the bal ance becane a deened
distribution. According to respondent, petitioner’s attenpted
paynment in August 2006 after the | oan was closed is irrel evant
because the TSP did not accept this paynent. Finally, respondent
argues that petitioner is liable for the 10-percent additi onal
tax under section 72(t) because he received an early distribution
fromhis retirenent plan, and no exception applies.

C. Taxation of TSP Loans and the Section 72(p) Exception

The TSP is a retirenent plan for Federal Governnent

enpl oyees. Sec. 7701(j)(1); see also Dollander v. Comm ssioner,

T.C. Meno. 2009-187. It is a qualified plan under section

°Petitioner cites sec. 401(k)(2)(B) when discussing
separation from service, but sec. 401(k)(2)(B), as in effect for
2006, does not contain the phrase “separation from service”.



401(a), and any distribution fromthe TSP is a distribution from
a qualified plan. Sec. 7701(j)(1).

CGenerally, if a participant receives a loan froma qualified
pl an, the anmount of the loan is a taxable distribution in the
year received. Sec. 72(p)(1)(A). However, a loan is not a
taxable distribution if the loan neets 3 requirenents: (1) The
princi pal anmount of the | oan does not exceed the statutorily
specified anmount; (2) the loan is repayable within 5 years; and
(3) the loan requires substantially | evel anortization over the
loan term Sec. 72(p)(2). |If the TSP does not notify the
participant that the |loan distribution was taxable in the year
received, this Court may assune that the loan initially qualified
for the section 72(p) exception. Sec. 72(p)(2)(A); see also

Royal v. Commi ssioner, T.C. Meno. 2006-72.

The TSP did not notify petitioner that the | oan was a
taxabl e distribution for 2003, the |oan origination year.
Consequently, we shall assunme that petitioner’s |oan qualified
under the section 72(p) exception when the | oan was nmade in 2003.

D. Effect of Failure To Meet Section 72(p) Requirenents

Al though a loan originally may satisfy the section 72(p)
requi renents, “a deened distribution occurs at the first tinme
that the requirenents * * * of this section are not satisfied, in
formor in operation.” Sec. 1.72(p)-1, Q%A-4(a), Incone Tax

Regs. [|f “paynents are not made in accordance with the terns
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applicable to the | oan, a deened distribution occurs as a result
of the failure to make such paynents.” 1d.; see al so Duncan V.

Conmi ssioner, T.C. Meno. 2005-171; Mlina v. Conmm ssioner, T.C

Meno. 2004-258. The plan adm ni strator may provide the
participant with an opportunity to cure the failure and, if so, a
deenmed distribution does not occur until the end of the cure
period. Sec. 1.72(p)-1, RA-10(a), Incone Tax Regs.; see also

Omusu v. Conmi ssioner, T.C. Menp. 2010-186.

If a TSP participant “separates from Governnent service,”
applicable regulations require the participant to “repay the
out standing |l oan principal and interest in full wthin the period
specified by the notice to the participant fromthe TSP record
keeper explaining the participant’s repaynent options”. 5 C F.R
sec. 1655.15(a)(2) (2007).1° The regul ations define separation
from Governnment service as “the cessation of enploynent with the
Federal Governnment * * * for 31 or nore full calendar days.” 5
C.F.R sec. 1690.1 (2007).

The regul ations thus allow the TSP to accel erate repaynent
of the | oan balance after a participant separates from Governnment

service. 5 C.F.R sec. 1655.15(a) (2007); see also Duncan v.

'n discussing the applicability of the phrase “separation
fromservice,” the parties erroneously anal yzed sec.
401(k)(2)(B). The TSP regul ation permtting repaynent
accel eration uses the phrase “separates from Governnment service”,
and this phrase is the relevant one. 5 C F.R sec. 1655.15(a)(2)
(2007).
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Commi ssioner, supra. Failure to conply with the accel erated

paynment schedul e constitutes a failure to repay the |oan under

the terns of the | oan agreenent. Royal v. Conm ssioner, supra;

Duncan v. Conm ssioner, supra; sec. 1.72(p)-1, Q%A-4(a), |nconme

Tax Regs.

| f an agency takes an adverse personnel action against an
enpl oyee that is unjustified or unwarranted, the MSPB may order
that the agency provide the enployee with “the pay, allowances,
and differentials the enpl oyee woul d have received if the
unjustified or unwarranted personnel action had not occurred”,
i ncluding correction of any errors in the enployee’s TSP plan. 5
C.F.R sec. 550.805(a)(2), (h) (2008). |If an agency reinstates a
wongfully term nated participant, the participant nust notify
the TSP within 90 days of reinstatenent to restore any previously
W t hdrawn amount to the TSP account. 5 C.F.R sec. 1605.13(d)
(2008) . 1

During the 90-day period a participant nay also elect “to
reinstate a | oan which was previously declared to be a taxable
distribution.” 5 C F.R sec. 1605.13(e) (2008). The regqgul ations
do not require the TSP to automatically restore the participant’s

| oan but instead require the participant to take action to

Hf a participant tinely requests restoration of the |oan,
the participant may either repay the | oan balance in full upon
restoration or reconmence maki ng paynents on the | oan as
schedul ed. Uniformed Services Enploynent and Reenpl oynent Rights
Regul ations, 67 Fed. Reg. 35051 (proposed May 17, 2002).
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reinstate the loan. 5 C.F.R sec. 1605.13(d) (2008). The
reinstated participant nmust notify the TSP within 90 days of
reinstatenment or accept the consequences of the | oan cl osing.
1d. 22

Petitioner’s 2003 TSP | oan transaction net the requirenents
of section 72(p) in 2003, and therefore the | oan was not a
taxabl e distribution in 2003. On March 21, 2006, the Air Force
renmoved petitioner fromservice and notified the TSP. The Ar
Force did not reinstate petitioner within 31 days from March 21,
2006. As a result, the TSP notified petitioner that the | oan
provi sions required repaynent of the outstanding bal ance by
August 21, 2006, to avoid a taxable deened distribution. The
period from My 18 to August 21, 2006, constituted a cure
period,* during which tine petitioner could have repaid the
entire bal ance, thereby avoiding a taxable deened distribution.

When petitioner failed to repay the entire bal ance by August
21, 2006, petitioner ceased to be in conpliance with the | oan

agreenent, the loan no |longer qualified for the section 72(p)

2Addi ti onal ly, the agency need not notify the reinstated
participant of the right to restore a TSP | oan previously treated
as a taxable distribution. See Crazy Thunder-Collier v. Dept. of

the Interior, 2010 M S. P.B. 202 (2010).

BDuring this tine petitioner submtted nmultiple paynents to
the TSP which the TSP credited agai nst his outstandi ng bal ance.
The TSP properly rejected petitioner’s attenpted paynent nmade
after Aug. 21, 2006, because this paynent was outside the cure
peri od.
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exception, and a deened distribution occurred.* As of Decenber
31, 2006, the | oan bal ance was a deened distribution.

| f subsequent reinstatenment entitled petitioner to |oan
restoration, the regulations required petitioner to notify the
TSP within 90 days of his reinstatenent. Petitioner contends
that at the initial hearing, the ALJ nmade a statenent that
petitioner would be reinstated. Relying on the ALJ's renmark,
petitioner contacted the TSP via letter dated August 31, 2006,
and requested that the TSP restore his |loan. However, the ALJ's
statenment was not an official reinstatenent, and the ALJ's
decision in fact upheld the Air Force’s decision to renove
petitioner. Thus, petitioner did not nmake a tinely request for
| oan restoration in his August 31, 2006, letter.

When, pursuant to the MSPB order, the Air Force reinstated
petitioner on Cctober 15, 2007, he had 90 days to notify the TSP
of his reinstatenent and request that his | oan be restored.
Petitioner has submtted no credible evidence that he contacted
the TSP at any tine after the Cctober 15, 2007, MSPB deci sion and
t hus petitioner has not produced credi ble evidence that he

notified the TSP of the reinstatenent within 90 days. Therefore,

1" Respondent argues that since the TSP did not accept
petitioner’s | ate August paynent, petitioner never nmade this
paynment. W base our holding on the fact that petitioner failed
to pay the remaini ng bal ance before the end of the cure period or
notify the TSP of his reinstatenent.
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respondent properly determ ned that the | oan bal ance of $9, 784
was a taxable deened distribution, and we so hol d.

1. Section 72(t) Additional Tax

Section 72(t)(1) inposes a 10-percent additional tax when a
qualified retirement plan participant receives an early
distribution that fails to satisfy one of the statutory
exceptions. Petitioner’s deened distribution of $9,784 is an
early distribution froma qualified retirement plan.

Accordingly, the 10-percent additional tax applies to the $9, 784
unl ess petitioner qualifies for an exception. See sec. 72(t)(1);

see also Stipe v. Conmmi ssioner, T.C. Meno. 2011-92; Dol l ander V.

Conmi ssioner, T.C. Menp. 2009-187.

Petitioner has not alleged that any exception applies, nor
has he introduced any evidence that could allow us to concl ude
that an exception applies. Therefore, petitioner is liable for
the 10-percent additional tax on his early deened distribution of
$9, 784.

We have considered the remaining argunents of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,
or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




