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P, a tax attorney, was the president and sole
shar ehol der of six corporations. P prepared his own
Forms W2 for 1989 and 1990 from these corporations.
The Forms W2 listed | arge anounts of Federal incone
tax withheld. The corporations did not deposit with
the RS or withhold any Federal incone taxes on the
wages earned by P. On his tax returns for 1989 and
1990, P reported the correct tax inposed under subtitle
A, however, P also reported as w thhol dings the anmounts
listed on the fal se Forns W2.

Hel d: P had an "underpaynent” of tax for 1989 and
1990. See sec. 6664(a), |I.R C; sec. 1.6664-2, |Incone
Tax Regs.

Hel d, further, Pis liable for the fraud penalty
for 1989 and 1990.

Hel d, further, the periods of limtation on
assessnment for 1989 and 1990 did not expire.




Gerald A Sadler, pro se.

Derek B. Matta and Gordon P. Sanz, for respondent.

VASQUEZ, Judge: Respondent determ ned the foll ow ng

deficiency in and penalties on petitioner's Federal incone tax:

Penal ti es
Year Defi ci ency Sec. 6663
1989 $19, 797. 59 $44, 473. 19
1990 - - 19, 500. 00

By anendnment to answer, respondent increased the anmount of
the fraud penalty for 1989 to $55, 947. 37.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. After concessions,! the issues for decision are (1)
whet her petitioner is liable for the fraud penalty for 1989 and
1990, and (2) whether the periods of [imtation for 1989 and 1990
have expired.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed his

petition, Gerald A Sadler (M. Sadler) resided in Houston,

Texas.

! Respondent concedes that there is no deficiency for 1989.



Petitioner's Background

From 1972 until Decenber 17, 1996, petitioner was a |icensed
attorney who practiced law in Texas. As part of his practice,
petitioner prepared tax returns and forns for clients including:
(1) Forms 1040, U.S. Individual Inconme Tax Return, (2) Forns W2,
Wage and Tax Statenent, (3) Forns W4, Enployee's Wthhol di ng
Al l owance Certificate, (4) Forms 940, Enployer's Annual Federal
Unenpl oynent (FUTA) Tax Return, and (5) Fornms 941, Enpl oyer's
Quarterly Federal Tax Return.

Petitioner was admtted to practice before this Court. On
at |l east two occasions, he represented clients before this Court.

Petitioner's Busi nesses

During the years in issue, petitioner was president and the
100- percent sharehol der of the follow ng corporations: (1) Jerry
Sadl er, Attorney at Law, P.C.; (2) the Law Ofices of Jerry
Sadler, P.C.; (3) Sixty Eleven Kirby Corp.;? (4) Jay Ess, P.C
(5 J.S., P.C. doing business as Jerry Sadler, Attorney at Law,
P.C.; and (6) GEE A. ESS, P.C. (altogether, petitioner's
cor porations).

During the years in issue, petitioner's corporations were
having financial problens. Payroll checks of petitioner's

enpl oyees were bounci ng.

2 This corporation was fornerly known as Airtop Heating and
Air Conditioning, Inc.



Petitioner's Taxes

Petitioner prepared and tinmely filed his Forns 1040 for 1989
(1989 original return) and 1990 (1990 return). Prior to Apri
15, 1990, petitioner prepared and filed a Form 1040X, Anended
U.S. Individual Inconme Tax Return, for 1989 (1989 anended
return).

Petitioner prepared the Forms W2 that he attached to his
1989 original return, 1989 anended return, and 1990 return. The
Forms W2 listed the follow ng anounts as Federal |ncone tax
wi t hhel d:

Year Enpl oyer Federal | ncone Tax Wthheld

1989 Law O fices of
Jerry Sadler, P.C $39, 500

1989 Jerry Sadl er,
Attorney at Law, P.C. 13,720

1989 Si xty El even
Ki r by Cor p. 16, 380

1990 J.S., P.C doing
busi ness as Jerry
Sadl er, Attorney at
Law, P.C. 26, 000
During the years in issue, petitioner's corporations did not
deposit with the Internal Revenue Service (IRS) any Federal
i ncone taxes on the wages earned by petitioner. Petitioner
sol ely was responsible for making these deposits.
On his 1989 original return, petitioner (1) reported a
$22,056.50 tax liability and $39, 500. 00 of Federal incone tax

wi thhel d and (2) clainmed a $17,443.50 refund. The I RS assessed
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petitioner's tax liability of $22,056.50 and issued petitioner a
$17,191. 45 refund check.?

On his 1989 anended return, petitioner (1) reported a
$19,796. 14 additional tax liability and $35,096.49 of additional
Federal inconme tax withheld, and (2) clainmed an additional refund
in the amount of $15,300.35. The IRS did not assess the
additional tax liability reported on the 1989 anended return.

On his 1990 return, petitioner (1) reported a $5,725 tax
liability and $26, 000 of Federal incone tax withheld and (2)
clai ned a $20, 275 refund.

Petitioner's Crimnal Conviction

On Cctober 5, 1995, pursuant to a plea agreenent, petitioner
pl eaded guilty to violating title 18 U.S.C. section 287 (1994)
for the follow ng reason

[ He] made and presented to the United States Treasury
Departnment a claimagainst the United States for
paynment, which he knew to be false, fictitious, or
fraudul ent, by preparing and causing to be prepared, a
U.S. Individual Incone Tax Return, Form 1040, for

cal endar year 1989, which was presented to the United
States Treasury Departnent, through the Interna
Revenue Service, wherein he clainmed a refund of taxes
in the amount of seventeen thousand four hundred forty-
t hree and 50/ 100 dollars ($17,443.50), know ng such
claimto be false, fictitious, or fraudul ent.

3 The parties did not explain the difference between the
anount petitioner clainmed as a refund and the refund check issued
by the IRS.



OPI NI ON
Fraud
The penalty in the case of fraud is a civil sanction
provided primarily as a safeguard for the protection of the
revenue and to reinburse the Governnent for the heavy expense of
investigation and the loss resulting froma taxpayer's fraud.

See Helvering v. Mtchell, 303 U. S. 391, 401 (1938). Fraud is

i ntenti onal wongdoing on the part of the taxpayer with the
specific purpose to evade a tax believed to be ow ng. See MGCee

v. Comm ssioner, 61 T.C 249, 256 (1973), affd. 519 F.2d 1121

(5th Cr. 1975).

The Comm ssioner has the burden of proving fraud by clear
and convincing evidence. See sec. 7454(a); Rule 142(b). To
satisfy the burden of proof, the Comm ssioner nmust show. (1) An
under paynment exists; and (2) the taxpayer intended to evade taxes
known to be owi ng by conduct intended to conceal, m slead, or
ot herw se prevent the collection of taxes. See Parks v.

Commi ssioner, 94 T.C 654, 660-661 (1990). The Comm ssi oner nust

meet this burden through affirmative evidence because fraud is

never presunmed. See Beaver v. Conmm ssioner, 55 T.C. 85, 92
(1970).

A. Under paynent

The parties agree that (1) petitioner's tax liabilities for
1989 and 1990, not including penalties, interest, or credits for

wi t hhol di ng, are $41, 852. 64 and $5, 725, respectively; (2) on the
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1989 amended return, petitioner reported $41,852.64 as his tax
l[tability for 1989; and (3) on the 1990 return, petitioner
reported $5,725 as his tax liability for 1990. Petitioner argues
t hat, because he showed the correct amount of tax inposed under
subtitle A on his 1989 anended return and 1990 return, there is
no under paynent of tax in this case.

An "under paynent” is the anount by which the tax inposed
exceeds the excess of the sum of the anobunt shown as the tax by
t he taxpayer on his return, plus anmounts not so shown that were
previ ously assessed (or collected wthout assessnent), over the
anount of rebates nmade. See sec. 6664(a). In making this
conput ation, "the anmpbunt shown as the tax by the taxpayer on his
return” is reduced by the excess of:

(i) The ampbunts shown by the taxpayer on his
return as credits for tax withheld under section 31
(relating to tax withheld on wages) * * * over

(1i) The amounts actually withheld, * * * with
respect to a taxable year before the returnis filed

for such taxable year. [Sec. 1.6664-2(c)(1)(i) and

(ii), I'ncome Tax Regs.]

Section 1.6664-2, Incone Tax Regs.,* takes into

consideration the situation in which a taxpayer overstates the

4 W note that while the regulation was not issued until
after petitioner filed the tax returns at issue in the case at
bar, it does govern the definition of an underpaynent with
respect to respondent's penalty determ nation herein as secs.
1.6664-1 through 1.6664-4, |Incone Tax Regs., apply to returns,
the due date of which is after Dec. 31, 1989. See sec. 7805(b);
Rice v. Comm ssioner, T.C Menop. 1999-65; sec. 1.6664-1(b),
| ncome Tax Regs.
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credit for withholding. See sec. 1.6664-2(g), Exanple (3),
I ncone Tax Regs. Accordingly, if a taxpayer overstates the
credit for wthhol ding, the overstatenent decreases the anount
shown as the tax by the taxpayer on his return and increases the
under paynent of tax.

Petitioner clained that he had w thhol ding credits of
$74,596. 49° and $26, 000 for 1989 and 1990, respectively.
Petitioner attached false Forms W2, which he prepared, to
substantiate these clains. Petitioner knew that his corporations
did not deposit or withhold, see infra, Federal incone taxes on
t he wages he earned during 1989 and 1990. Petitioner's
overstatenments of withholding resulted in the follow ng

under paynent s:

> Petitioner failed to address the difference between the
anmount he clained as withholding credits on his return
($74,596.49) and the anobunt he |listed as Federal incone tax
wi t hheld on his Forns W2 ($69, 600).



1989

Tax i nmposed under subtitle A $41, 852. 64
Tax shown on the return? ($32, 743. 85)

Tax previously assessed 0. 00

Amount of rebates made 0. 00

Bal ance - (32,743. 85)
Under paynent 74, 596. 49

! This equals the reported tax liability--%$41, 852. 64--
m nus the overstated w thhol di ng--$74, 596. 49.

1990

Tax inmposed under subtitle A $5, 725. 00
Tax shown on the return? (%20, 275. 00)

Tax previously assessed 0. 00

Amount of rebates made 0. 00

Bal ance - (20, 275. 00)
Under paynent 26, 000. 00

! This equals the reported tax liability--$5,725--m nus
t he overstated withhol di ng--%$26, 000.

See sec. 6664; sec. 1.6664-2(g), Exanple (3), Incone Tax Regs.

B. Fr audul ent | nt ent

The Conmm ssioner nust prove that a portion of the
under paynent for each taxable year in issue was due to fraud.

See Professional Servs. v. Conmm ssioner, 79 T.C. 888, 930 (1982).

The existence of fraud is a question of fact to be resolved from

the entire record. See (&3jewski v. Conm ssioner, 67 T.C. 181,

199 (1976), affd. wi thout published opinion 578 F.2d 1383 (8th
Cr. 1978). Because direct proof of a taxpayer's intent is
rarely avail able, fraud nmay be proven by circunstantial evidence,
and reasonabl e inferences may be drawn fromthe rel evant facts.

See Spies v. United States, 317 U S. 492, 499 (1943); Stephenson
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v. Conmm ssioner, 79 T.C 995, 1006 (1982), affd. 748 F.2d 331

(6th Cr. 1984). A taxpayer's entire course of conduct can be

indicative of fraud. See Stone v. Conmi ssioner, 56 T.C 213,

223-224 (1971); QO suki v. Conm ssioner, 53 T.C. 96, 105-106

(1969). The sophistication, education, and intelligence of the
t axpayer are relevant to determ ning fraudulent intent. See

Ni edri nghaus v. Conm ssioner, 99 T.C 202, 211 (1992); Stephenson

V. Conm ssioner, supra at 1006; lley v. Comm ssioner, 19 T.C.

631, 635 (1952).

Petitioner is a tax attorney who engaged in a fraudul ent
refund schenme in order to generate noney for his financially
strapped businesses. During the years in issue, payroll checks
i ssued to enpl oyees of petitioner's corporations contained
not ati ons show ng the anmount of tax w thheld from each check.
Payrol |l checks issued to petitioner contained no notations
regardi ng taxes being withheld. During the years in issue,
petitioner did not segregate any anmounts he allegedly w thheld as
taxes fromhis payroll checks. Wen questioned by respondent as
to what he did with the funds he allegedly withheld fromhis own
paychecks, petitioner replied "Spent them™

At trial, petitioner admtted that the w thhol di ng anmounts
on the Forns W2 he prepared were "fictitious" because neither he
nor his corporations deposited any of the Federal incone taxes he
clainms he/his corporations withheld on the wages he earned. W

conclude that petitioner knew that the amobunts he listed as
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wi t hhol ding on his Forns W2 were fal se, that he knew that these
anounts were not w thheld, and that he intentionally reported
false withholding information on his 1989 original return, 1989
amended return, and 1990 return in order to generate refunds for
1989 and 1990 (so as to have extra funds to sustain hinself and
his financially strapped busi nesses).

Petitioner asserts that his testinony was direct, candid,
truthful, credible, and honest. W disagree. Hi s testinony was
evasive and not credible. Additionally, petitioner pleaded
guilty to filing a false claimfor a refund of Federal incone
t axes.

We concl ude that respondent has proven by clear and
convi ncing evidence that petitioner fraudulently underpaid his
taxes for 1989 and 1990.

Once the Conmm ssioner establishes that any portion of the
under paynent is attributable to fraud, the entire underpaynent is
treated as attributable to fraud and subjected to a 75-percent
penal ty, except with respect to any portion of the underpaynment
that the taxpayer establishes is not attributable to fraud. See
sec. 6663(a) and (b). Petitioner has not proven that any part of
ei ther underpaynent is not attributable to fraud. Therefore, the
entire underpaynents for 1989 and 1990 are subject to the 75-

percent penalty.



1. Periods of Limtation

Petitioner argues that respondent cannot assess the tax
liabilities petitioner reported on his tax returns due to the
expiration of the statutory periods of limtation.

In the case of a false or fraudulent return with the intent
to evade tax, the tax may be assessed at any tine. See sec.
6501(c)(1). |If the return is fraudulent, it deprives the
t axpayer of the bar of the statutory period of Iimtations for

that year. See Badaracco v. Conm ssioner, 464 U. S. 386, 396

(1984); Lowy v. Conm ssioner, 288 F.2d 517, 520 (2d G r. 1961),

affg. T.C. Meno. 1960-32; see also Colestock v. Conmm ssioner, 102

T.C. 380, 385 (1994).

We found that petitioner filed fraudulent income tax returns
for 1989 and 1990; therefore, the period of limtation on
assessnment for each of these years remains open.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or wthout nerit.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




