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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: By notice of deficiency dated August 31,
1995, respondent determ ned a $947, 049 deficiency in petitioner's
estate tax and a $189, 410 accuracy-related penalty for

negli gence. Unless otherw se indicated, all section references
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are to the Internal Revenue Code in effect as of the date of the
decedent's death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

After concessions, the issues we nust decide are as foll ows:

1. \Wether, pursuant to section 2036(a)(1l), the val ue of
certain assets transferred to famly partnerships is includable
in the decedent's gross estate. W hold that it is.

2. \Wether petitioner, pursuant to section 6662(a), is
liable for the accuracy-related penalty for negligence. W hold
it is not.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. At
the time of her death, on Decenber 13, 1991, Dorothy Schauer haner
(decedent) resided in Salt Lake City, Utah. At the tine the
petition was filed, petitioner's personal representative had a
mai ling address in Salt Lake City, U ah.

Decedent and her husband W Il ard Schauer haner had three
adult children, David Schauerhaner, Di ane Liddiard, and Sandra
Bradshaw, and jointly managed Econony Buil ders Supply, Inc., a
closely held corporation engaged in the sale of building
materials. After Wllard' s death in 1983, decedent took control
of the business. She al so managed several rental properties.

In | ate Novenber of 1990, decedent was di agnosed with col on
cancer. In early Decenber of that year, she retained an

attorney, Travis Bowen, to set her business affairs in order.
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M. Bowen, in consultation with decedent, prepared an estate
pl an.

On Decenber 31, 1990, decedent, along with her three
children and their spouses, net with M. Bowen at his office.

M. Bowen explained that three famly limted partnershi ps would
be formed and that David, Sandra, and D ane woul d each becone a
general partner in a partnership. He explained that after the
[imted partnerships were forned, decedent's business hol di ngs
woul d be transferred to the partnerships, with each partnership
recei ving an undi vided one-third interest in the transferred
assets. He further advised that, after the partnerships were
formed and funded, decedent would transfer limted partnership
interests to her children and their famly nenbers. On Decenber
31, 1990, three substantially identical Iimted partnership
agreenents were executed. The certificates of limted
partnership were filed with the Utah Departnment of Conmerce on
May 13, 1991.

The partnership agreenents set forth nunerous terns and
covenants with respect to the partnerships. Pursuant to the
partnership agreenents, David and decedent were the general
partners in the "DAVID M SCHAUERHAMER FAM LY LI M TED
PARTNERSHI P, Di ane and decedent were the general partners in the
"DI ANE KAY LI DD ARD FAM LY LI M TED PARTNERSHI P*, and Sandra and
decedent were the general partners in the "SANDRA GAYLE BRADSHAW

FAM LY LI M TED PARTNERSHI P*. Each partnership agreenent al so
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named decedent as the |imted partner. In addition, decedent was
named the managi ng partner of each partnership. The partnership
agreenents provided that decedent, in her capacity as managi ng
partner, had "full power to manage and conduct the Partnership's
busi ness operation in its usual course.” Fromthe tinme the
partnerships were formed until shortly before decedent's death
she managed the partnership assets.

The partnership agreenents included provisions relating to:
(1) Capital contributions; (2) allocation of profits and | osses;
(3) partnership records; (4) managenent responsibilities and
powers; (5) adm ssion of new partners; (6) partnership
di ssolution and liquidation; and (7) agency relationshi ps anong
partners. The partnership agreenents provided that decedent
woul d contribute $1 for her 1-percent interest as a general
partner and $95 for her 95-percent interest as a linted partner.
Each of decedent's children was required to contribute $4 for a
4-percent general partner interest.

On Decenber 31, 1990, and on Novenber 5, 1991, decedent
transferred some of her business assets, in undivided one-third
shares, to the partnerships. The assets included real estate,
partnership interests, and notes receivable. The assets
transferred and their values (as of the date of decedent's death)
were as foll ows:

Assets Transferred 12/31/90 Val ue

1. Ho Ho Gournet Restaurant building $176, 000
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Sout hwi ck Mbt or Conpany bui | di ng 155, 000

Econony Bui |l ders Supply buil ding 265, 300

Canbri dge Sout h Subdi vi si on 220, 000

Lot 21, Al pine, Utah 38, 000

Lot 22, Kern County, California 4, 000

398 East 3300 South property 73, 000

5-percent interest in Econony Land &

Rental s Partnership 25, 000

15-percent interest in Redwood Vill age

Apartnments Partnership 147, 821

5-percent interest in Schauerhaner

Fam |y Limted Partnership 85, 700

Not e recei vabl e from David Schauer hamer

and Warren Bradshaw 64, 000

Not es recei vabl e from Econony Buil ders

Supply, Inc. 385, 000
Assets Transferred 11/5/91 Val ue

Ai rport System Refundi ng Revenue Bond $289, 000

40 | nternountai n Power Agency Supply

Revenue Bonds 206, 000

" ASSI GNMENT OF | NTEREST I N LI M TED PARTNERSHI P" .

stated that a $10, 000 interest
assi gned.
assignnments of partnership interests (i.e.,

of the three partnerships)

1990, decedent executed 33 docunents

11 relating to each of the three partnerships) entitled

Each assi gnnent

On January 1,

in the partnership was being

1991, decedent executed an additio

in the anount of $10, 000 each.

assignnments were made to fam |y nenbers.

The partnership agreenents each required that al

i nco

nal

11 relating to each

All

ne

fromthe partnership be deposited into a partnership account.

Shortly after the partnerships were forned,

initial

Decedent deposited,

capita

into an account jointly held by her and

each partnership's

was deposited into partnership bank accounts.

33

66
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David, all partnership inconme and i ncome from other sources. She
did not maintain any records to account separately for
partnership and nonpartnership funds. Decedent utilized the
account as her personal checking account, and fromthis account
she pai d personal and partnership expenses.

Decedent's executor filed Form 706 (United States Estate
(and Generation-Ski pping Transfer) Tax Return) dated Septenber
14, 1992. On that return, the estate did not include in the
gross estate the value of the 66 $10,000 limted partnership
i nterests decedent had assigned to famly nmenbers. The estate
di d, however, include the value of the remaining partnership
interests. The anounts included were based on advice from
conpetent tax professionals and a property apprai sal conpany.

In the notice of deficiency issued to petitioner, respondent
determ ned a $947, 049 deficiency and a $189, 410 accuracy-rel ated
penalty for negligence. The deficiency was based on respondent's
determ nation that the value of the assets contributed to the
partnershi ps was includable in decedent's gross estate. The
deficiency was al so based on a determ nation that petitioner had
underval ued certain assets. The petition in this case was filed
on Novenber 30, 1995.

OPI NI ON
As a prelimnary matter, the parties disagree as to whether

decedent owned, at the tinme the partnershi ps were funded, a
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property | ocated at 398 East 3300 South with a stipul ated date-
of -deat h val ue of $73,000. Respondent determ ned that decedent
owned the property, and petitioner therefore bears the burden of
proving otherwise. Rule 142(a). The docunentation petitioner
has presented is inadequate to satisfy petitioner's burden of
proof. As a result, we conclude that decedent owned the 398 East
3300 South property at the tine the partnershi ps were funded.

Respondent contends that the value of the assets transferred
to the purported partnerships is includable in decedent's gross
estate pursuant to section 2033, 2036(a)(1), or 2038. W
conclude that the value of the assets is includable pursuant to
section 2036(a)(1). As a result, we do not address sections 2033
and 2038.

Section 2036(a) (1) provides that a decedent's gross estate
i ncludes the value of all property interests transferred (other
than for full and adequate consideration in noney or noney's
worth) by a decedent during her |ife where she has retained for
life the possession or enjoynent of the property, or the right to
the incone fromthe property. The term"enjoynent" refers to the

econom ¢ benefits fromthe property. Estate of Gl nman v.

Comm ssioner, 65 T.C. 296, 307 (1975), affd. 547 F.2d 32 (2d Cir.

1976). Thus, "Enjoynent as used in the death tax statute is not
a termof art, but is synonynous with substantial present

econom ¢ benefit." MN chol's Estate v. Commi ssioner, 265 F.2d

667, 671 (3d Gir. 1959), affg. 29 T.C. 1179 (1958).
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Ret ai ned enjoynent may exi st where there is an express or

i nplied understanding at the time of the transfer that the
transferror will retain the economc benefits of the property.

@Quynn v. United States, 437 F.2d 1148, 1150 (4th Cr. 1971),;

Estate of Rapelje v. Commi ssioner, 73 T.C. 82, 86 (1979). The

under st andi ng need not be legally enforceable to trigger section

2036(a)(1). Estate of Rapelje v. Conmmi ssioner, supra. The

retention of a property's incone stream after the property has
been transferred is "very clear evidence that the decedent did

i ndeed retain 'possession or enjoynent.'" [Estate of Hendry V.

Commi ssioner, 62 T.C 861, 873 (1974). \ether there was an

inplied agreenent is a question of fact to be determned with
reference to the facts and circunmstances of the transfer and the
subsequent use of the property. 1d. at 872.

The facts of this case establish that an inplied agreenent
exi sted anong the partners. Decedent owned the assets
subsequently transferred to the partnerships and coll ected the
i ncone these assets generated. On Decenber 31, 1990, decedent
formed the partnerships and contri buted sonme of her business
hol di ngs. The partnership agreenents required that each
partnership maintain a bank account, and that all inconme fromthe
partnershi ps be deposited into these accounts. After the
formati on of the partnerships, a partnership bank account was
opened in the nane of each partnership, and each partnership's

$100 of initial capital was deposited into the account. As the
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partnershi ps earned i ncome, however, decedent, in violation of
the partnership agreenents, did not deposit the incone into the
partnership accounts. |Instead, she deposited the inconme into the
account she utilized as her personal checking account, where it
was conm ngled with incone fromother sources. Such deposits of
inconme fromtransferred property into a personal account are
hi ghly indicative of "possession or enjoynent". |d.

Shar | et Schauer haner (David's wife), D ane, and Sandra
testified at trial that they were aware that decedent was
depositing the funds into her personal, rather than a
partnership, account. Mreover, they acknow edged that the
formation of the partnerships was nerely a way to enabl e decedent
to assign interests in the partnership assets to nenbers of her
famly. The assets and inconme woul d be managed by decedent
exactly as they had been managed in the past. Were a decedent's
relationship to transferred assets renmains the sane after as it
was before the transfer, section 2036(a)(1l) requires that the
val ue of the assets be included in the decedent's gross estate.

@Qynn v. United States, supra; Estate of Hendry v. Commi SSi oner,

supra at 874.

Petitioner contends that decedent did not spend any of the
partnership funds for her personal benefit. Petitioner bases
this contention on bank statenents relating to the account and

the testinmony of Richard Hayni e, decedent's accountant. Neither
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is adequate to support petitioner's contention. The bank
statenents indicate that, on the date of decedent's death, the
bal ance in the account exceeded the partnership inconme that she
had deposited. There is no evidence, however, to establish that
she did not spend the partnership incone and | ater deposit incone
fromother sources. In addition, M. Haynie testified that
decedent did not spend partnership funds for her personal
benefit. H's testinony, which was apparently based on his review
of the bank statenents and not any personal, independent
knowl edge, fails to establish petitioner's contention.

As a result, the value of the partnership assets is
i ncludabl e in decedent's gross estate pursuant to section
2036(a)(1).

Section 6662(a) inposes an accuracy-related penalty in an
anount equal to 20 percent of the portion of any underpaynent to
whi ch the section applies. The section applies to, anong ot her
itenms, the portion of an underpaynent attributable to negligence
or disregard of rules or regulations. Sec. 6662(b)(1).
Negl i gence has been defined as the | ack of due care or failure to
do what a reasonable and ordinarily prudent person would do under

t he circunstances. Neely v. Commi ssioner, 85 T.C. 934, 947

(1985). It includes the failure to make a reasonable attenpt to
conply with the Internal Revenue Code. Sec. 6662(c).
Respondent contends that petitioner understated the val ue of

decedent's gross estate. Petitioner contends that it relied on
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pr of essi onal accountants, attorneys, and appraisers in preparing
the returns. 1In essence, petitioner contends that any
understatenents of tax were in good faith and due to reasonabl e
cause. See sec. 6664(c).

The regul ations state that whether an underpaynent of tax is
made in good faith and due to reasonabl e cause will depend upon
the facts and circunstances of each case. Sec. 1.6664-4(b),
| ncone Tax Regs. Reliance on the advice of a professional wll
constitute good faith and reasonabl e cause only where such
reliance was reasonable. 1d. W conclude that petitioner acted
reasonably and in good faith in relying on the advice of tax
prof essional s and property appraisers. As a result, petitioner
is not liable for the accuracy-related penalty for negligence.

We have considered all other argunents nade by the parties
and found themto be either irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




