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Ps commenced a proceeding in response to two
Notices of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330. P husband
had received a notice of deficiency but returned it to
the IRS with frivol ous | anguage witten on it; he did
not file a petition in response to the notice of
deficiency. Attenpts to deliver the notice of
deficiency to P wife were made at Ps’ residence, but
the notice was returned unclained. Ps seek in this
action to challenge the underlying nerits of
respondent’s determination in the statutory notices of
deficiency rather than challenging the appropriateness
of the intended nethod of collection, offering an
alternative neans of collection, or raising spousal
defenses to collection. Held, there was no abuse of
di scretion by respondent in allowing collection to
pr oceed.



St even Sego and Davi na Sego, pro se.

Thomas N. Tomashek, for respondent.

OPI NI ON
COHEN, Judge: The petition in this case was filed in
response to two Notices of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330. Unless otherw se
indicated, all section references are to the Internal Revenue
Code in effect for the years in issue. The notice of
determ nation sent to Steven Sego set forth the foll ow ng:

Summary of Deternination

The Service should proceed with the proposed | evy
action.

Matters Considered at your Appeal s hearing

. The requi renents of various applicable |aw or
adm ni strative procedures have been net based upon
the best information avail abl e.

. No spousal defenses were rai sed.
. No offers of collection alternatives were nade.
. Chal | enges to the existence or amount of liability

were raised including additional challenges as to
t he appropriateness of the collection actions on
the basis of noral, religious, political,
constitutional, conscientious, or simlar grounds.

. On August 13, 1997, the Service issued a notice of
deficiency to you for taxable years endi ng
Decenber 31, 1993, 1994, and 1995. The notice of
deficiency was mailed to your |ast known address.
You failed to petition the Tax Court for
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redetermnation and thus, the notice of deficiency
was defaulted and the proposed deficiencies were
assessed. The liability as reflected in the
notice of deficiency was based upon the conmunity
property laws of the State of |1daho and your
proportionate share of the community incone.

The assessnents are deened correct because you
have failed to present any credible evidence to
overconme the Conmm ssioner’s presunption of
correctness. You have continued to procrastinate
with regards to providing additional information
or evidence to support your position. You have
made nunerous argunents based upon noral
religious, political, constitutional,
conscientious, or simlar grounds which Appeals
believes are without nerit.

Appeal s believes the proposed enforcenent action
bal ances the need for the efficient collection of
taxes with your concerns as to the intrusiveness
of the action to be taken.

The notice of determi nation sent to Davina Sego set forth the

fol | ow ng:

Summary of Deternination

The Service should proceed with the proposed | evy action.

Matters Considered at your Appeal s hearing

The requirenments of various applicable | aw or
adm ni strative procedures have been net based upon
the best information avail abl e.

No return was filed and thus, the spousal defense
is not applicable.

No chal | enges were raised to the appropri ateness
of the collection actions.

No offers of collection alternati ves were nuade.

You believe the liability is invalid because you
either (1) had no sources of income, or (2) had no
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filing requirements, or (3) did not receive a
notice of deficiency.

. On August 13, 1997, the Service issued a notice of
deficiency to you for taxable years ending
Decenber 31, 1993, 1994, and 1995. The notice of
deficiency was mailed to your |ast known address.
You failed to accept delivery of said notice of
deficiency and you subsequently failed to tinely
petition the Tax Court for redeterm nation of the
proposed liability. The liability as reflected in
the notice of deficiency was based upon the
community property laws of the State of |1daho and
your proportionate share of the community incone.

. Appeal s believes the proposed enforcenent action

bal ances the need for the efficient collection of
taxes with your concerns as to the intrusiveness
of the action to be taken.

In the petition, it is alleged that, after a conference
conducted with an Internal Revenue Service Appeals officer,
petitioners received additional docunments relating to disputed
gains on sales transactions and that petitioners “found that the
| RS had created inconme to Petitioners based on statistics, and
this was unknown to Petitioners until after the conference”. The
petition al so contains various accusati ons concerning the
credibility of the statenents in the above-quoted notices of
determ nati on

Respondent contends that section 6330(c)(2)(B) precludes
petitioners fromchallenging the existence or anount of their
income tax litability for 1993, 1994, and 1995, because
petitioners had received statutory notices of deficiency for that

liability.
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Backgr ound

Statutory notices with respect to 1993, 1994, and 1995 were
sent to each petitioner on August 13, 1997. Duplicate originals
were sent to Steven Sego; one of those was sent by certified mai
to an address in Spirit Lake, |Idaho, and one was sent by regul ar
mail to the address in Rathdrum Idaho, that is the address used
on the petition in this case. The statutory notice sent to
Steven Sego in Spirit Lake, |daho, was returned undelivered by
the Postal Service. The statutory notice sent to Steven Sego by
regular mail was returned to respondent on Cctober 10, 1997.
Handwritten across the first page of the returned statutory
notice were the words “This presentnent Di shonored at UCC 1-207".
At the tine the notice was returned to respondent by Steven Sego,
there remai ned 31 days for Steven Sego to petition the Tax Court.
He did not do so.

Wth respect to Davi na Sego, respondent asserts that a
statutory notice of deficiency was sent to her for 1993, 1994,
and 1995 at the Rathdrum |daho, address, as shown by the
post mar k stanped on the executed Application for Registration or
Certification, U S. Postal Service Form 3877, a copy of which is
in the record. Respondent contends that, after |eaving two
notices of certified mail in petitioners’ mail box on August 18,
1997, and on August 25, 1997, the notice of deficiency was

returned to respondent by the Postal Service.
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The record contains other docunents that respondent asserts
are indicative of Steven Sego’'s “deliberate practice of refusing
to accept mail sent by respondent, including (a) the ‘Refusal to
Accept Service of Form668-(Y)(c)’ stated in a docunent entitled
‘“Final Declaration - Form 668(Y)(c) Refused for Cause w t hout
Di shonor & Notice of Default’ dated July 12, 1998". Respondent
further all eges:

A docunent entitled “Wtnessed Notice & Refusal” dated

July 12, 1998, confirns that petitioner Davina Sego

shared in her husband’s views and practices wth regard

to the refusal to accept mail fromrespondent. In that

docunent Davina Sego referred to her husband s “Final

Decl aration - Form 668(Y)(c) Refused for Cause w t hout

Di shonor & Notice of Default” of the sane date, and
requested that it “be deened as if | had stated it.”

* * %

Respondent’s position is that “The foregoing evidence leads to
the concl usion that petitioner Davina Sego deliberately refused
to claimthe statutory notice of deficiency nailed to her on
August 13, 1997.”"

The Postal Service enpl oyee responsible for the postal route
that includes petitioners’ address testified that she attenpted
delivery of certified mail to Davina Sego on August 18, 1997, and
|l eft a second notice of attenpted delivery on August 25, 1997.

By reference to exhibits, she identified the certified mail as

t he August 13, 1997, statutory notice of deficiency.?

1 Petitioners sought to reopen the record by reference to

subsequent events allegedly reflecting on the credibility of the
(continued. . .)
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Davi na Sego testified that “lI do not recall ever getting any
yellow slips for--and | did not receive a statutory notice.” Her
position is: “It’'s all--that has all been fabricated. M notice

of deficiency, these certificates that the post office was
supposed to try to mail ne, everything has been fabricated.
Because if | had received the certificates, it would have been
replied to as we replied to [ Steven Sego’s notice].”

Di scussi on

The statutory background of proceedings such as this one is

set forth in Goza v. Conm ssioner, 114 T.C 176 (2000). For

conpl eteness and because of its direct rel evance, we repeat here
that portion of the discussion.

Section 6331(a) provides that, if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by |l evy upon property belonging to the taxpayer.
Section 6331(d) provides that the Secretary is obliged to provide
the taxpayer with notice, including notice of the adm nistrative
appeal s available to the taxpayer, before proceeding with

collection by levy on the taxpayer's property.

Y(...continued)
Postal Service witness. Petitioners’ proffered evidence and
argunents in this regard, however, do not underm ne the testinony
of the witness as corroborated by the physical exhibits in this
case.
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In the Internal Revenue Service Restructuring and Reform Act
of 1998 (RRA 1998), Pub. L. 105-206, sec. 3401, 112 Stat. 685,
746, Congress enacted new sections 6320 (pertaining to |liens) and
6330 (pertaining to levies) to provide due process protections
for taxpayers in tax collection matters. Section 6330 generally
provi des that the Conm ssioner cannot proceed with the collection
of taxes by way of a levy on a taxpayer's property until the
t axpayer has been given notice of and the opportunity for an
admnistrative review of the matter (in the formof an Appeals
O fice due process hearing) and, if dissatisfied, with judicial
review of the admnistrative determ nation. Section 6330(e)
generally provides for the suspension of the period of
[imtations on collection during the period that adm nistrative
and judicial proceedings are pending and for 90 days thereafter.
Section 6330 is effective with respect to collection actions
initiated nore than 180 days after July 22, 1998 (January 19,
1999). See RRA 1998 sec. 3401(d), 112 Stat. 750.

Section 6330(c) prescribes the matters that may be rai sed by
a taxpayer at an Appeals Ofice due process hearing in pertinent
part as foll ows:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section—

(1) Requirenment of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.
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(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng—-

(1) appropriate spousal defenses;

(1i) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

(3) Basis for the determ nation.--The
determ nation by an appeals officer under this
subsection shall take into consideration—-

(A) the verification presented under
par agraph (1);

(B) the issues raised under paragraph
(2); and

(C whet her any proposed collection
action bal ances the need for the efficient
collection of taxes with the legitimte
concern of the person that any collection
action be no nore intrusive than necessary.

In sum section 6330(c) provides for an Appeals O fice due

process hearing to address collection issues such as spousal
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def enses, the appropriateness of the Comm ssioner's intended
collection action, and possible alternative neans of collection.
Section 6330(c)(2)(B) provides that the existence and anount of
the underlying tax liability can be contested at an Appeal s
O fice due process hearing only if the taxpayer did not receive a
notice of deficiency for the taxes in question or did not
ot herwi se have an earlier opportunity to dispute such tax
liability.

Section 6330(d) provides for judicial review of respondent’s
determ nation. Although section 6330 does not prescribe the
standard of review that the Court is to apply in review ng the
Comm ssioner's adm nistrative determ nations, the subject is
addressed in detail in the legislative history of the provision.
In particular, H Conf. Rept. 105-599, at 266 (1998), states in
pertinent part:

Judi ci al review

The conferees expect the appeals officer wll
prepare a witten determ nati on addressing the issues
presented by the taxpayer and considered at the
hearing. * * * Where the validity of the tax liability
was properly at issue in the hearing, and where the
determnation with regard to the tax liability is part
of the appeal, no levy may take place during the
pendency of the appeal. The anpunt of the tax
l[tability will in such cases be reviewed by the
appropriate court on a de novo basis. Were the
validity of the tax liability is not properly part of
t he appeal, the taxpayer may chal |l enge the
determ nation of the appeals officer for abuse of
di scretion. * * *
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Accordingly, where the validity of the underlying tax liability
is properly at issue, the Court will review the matter on a
de novo basis. However, where the validity of the underlying tax
l[tability is not properly at issue, the Court will review the
Conmi ssioner's adm nistrative determ nation for abuse of
di scretion.

In Goza v. Conmmi ssioner, 114 T.C. 176 (2000), we concl uded

that the taxpayer had failed to raise a valid challenge to
respondent’s proposed | evy before the Appeals O fice and had
continued to assert frivolous constitutional clains in his
petition for review filed wwth this Court. Insofar as the
petition seeks relief with respect to Steven Sego, the reasoning
of Goza is applicable. Steven Sego received the statutory notice
of deficiency intinme to file a petition but repudi ated t hat
right by returning to respondent the statutory notice with
frivolous | anguage on it. He did not file a petition, and the
express | anguage of section 6330(c)(2)(B) precludes de novo
review of his tax liability in this proceeding.

Davi na Sego did not actually receive a statutory notice of
deficiency. She contends that the statutory notice and the
notices of attenpted delivery of certified mail are “fabricated”,
but she al so asserts that she would have responded to themin the
same manner as her husband. Thus, she has aligned herself with

the pattern reflected in the record of rejecting mail fromthe
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I nt ernal Revenue Service, accusing supposed adversaries of false
statenments and fabrication of docunents, and bel atedly raising
new i ssues.

The record in this case contains a copy of a notice of
deficiency dated August 13, 1997, addressed to Davi na Sego; a
Form 3877 indicating that the notice was sent on the date it
bears; corroborating Postal Service forns and testinony
indicating attenpted delivery of the statutory notice to Davina
Sego at the address acknow edged by petitioners to be their
resi dence; and evidence that Davina Sego woul d not have
petitioned the Court in response to the statutory notice of
deficiency if she had actually received it. In the absence of
cl ear evidence to the contrary, the presunptions of official
regularity and of delivery justify the conclusion that the
statutory notice was sent and that attenpts to deliver were nade

in the manner contended by respondent. See United States v.

Zolla, 724 F.2d 808 (9th Cir. 1984); United States v. Ahrens, 530

F.2d 781 (8th G r. 1976).

Davi na Sego testified that she “did not recall” receiving
the Postal Service notices and asserted that the statutory notice
was “fabricated”. Her alleged subjective belief is not evidence,

and there is no evidence of irregularity in this case. See also

Pi etanza v. Commi ssioner, 92 T.C. 729 (1989), affd. 935 F.2d 1282

(3d Cr. 1991). Based on the Court’s observation of petitioners,
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their clains are at best m sguided and, in any event, unreliable
and i nprobable. On the preponderance of the evidence, we
conclude that the statutory notice of deficiency was sent to
Davi na Sego and that the notices of attenpted delivery of
certified mil were left at petitioners’ residence as testified
by the Postal Service enployee. Further, we conclude that each
petitioner had an earlier opportunity to dispute in this Court
his or her tax liability for 1993, 1994, and 1995 and
deli berately declined to do so. See sec. 6330(c)(2)(B)

The applicable legal principles with respect to Davi na Sego

are set forth in Erhard v. Conm ssioner, 87 F.3d 273 (9th Cr

1996), affg. T.C. Meno. 1994-344, and Patnon & Young Prof essi onal

Corp. v. Conm ssioner, 55 F.3d 216, 218 (6th Gr. 1995), affg.

T.C. Meno. 1993-143, which held that taxpayers cannot defeat
actual notice by deliberately refusing delivery of statutory
notices of deficiency. Petitioners’ conduct in this case
constituted deliberate refusal of delivery and repudi ati on of
their opportunity to contest the notices of deficiency in this
Court, which provides the prepaynent option for disputing tax
liability. (They still have the option, however, of paying the
tax and instituting suits for refund.) The provisions in section
6330(c)(2)(B) limting in collection due process cases their
right to contest the underlying tax liability are clearly

intended to prevent the creation of a bel ated prepaynent renedy
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in cases such as this one. The validity of the underlying tax
liability is not properly before the Court.

As indicated above, petitioners’ clainms in part are based on
events occurring after the Appeals Ofice hearing. Mtters
rai sed after a hearing do not reflect on whether the
determnations that are the basis of this petition were an abuse
of discretion. Attacks on the use of statistics to determ ne
Steven Sego’s incone relate to the underlying liability and
cannot be considered for the reasons set forth above. There is
no expl anation or challenge in the petition to the
appropri ateness or inappropriateness of the intended nethod of
collection, no offer of an alternative neans of collection, and
no spousal defenses. The petition does not assert and there is
no basis in the record for the Court to conclude that respondent
abused his discretion wwth respect to any of these matters.

The decision in this case will indicate that we sustain
respondent’s admnistrative determnation to proceed with
col |l ection against petitioners. Qur decision does not serve as a
review of respondent’s determnation as to petitioners’
underlying tax liability for 1993, 1994, or 1995.

To reflect the foregoing,

Deci sion will be entered

for respondent.




