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MVEMORANDUM OPI NI ON

GOLDBERG, Special Trial Judge: This case was heard pursuant

to section 7443A(b)(3) and Rules 180, 181, and 182.1
Respondent determ ned a deficiency in petitioners' Federal

i ncone tax for 1991 in the anmount of $4, 828.

1 All section references are to the Internal Revenue Code in
effect for the taxable year in issue. Al Rule references are to
the Tax Court Rules of Practice and Procedure.
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After concessions,? the issues for decision are whether
petitioners are entitled to deductions for various anmounts
cl ai mred as Schedul e C expenses and whet her petitioners are
entitled to a dependency exenption deduction with respect to
their married son.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein. Petitioners resided in QGak Park, Illinois,
at the time their petition was filed.

During the taxable year in issue, Paul M Sengpieh
(petitioner) was a self-enployed attorney. Petitioner conducted
his | egal practice out of petitioners' hone in QGak Park,
I[Ilinois. Petitioner did not maintain another office during the
year in issue.

Petitioners' residence has three stories, including an
unfini shed basenent. The basenent neasures 759 square feet. 1In
1991, the basenent contained the heater and washing machine. It
contained no living area. Petitioner used 272 square feet of the

basenment to store materials used in his |aw practice.

2 Petitioners concede they are not entitled to deductions for
car and truck expense in the anount of $930, depreciation expense
in the amount of $1,168, and insurance expense in the anount of
$1,667. Respondent concedes that petitioners are entitled to a
deduction for office expense in the amount of $6,030, and
petitioners concede that they are not entitled to a deduction for
t he remai ni ng anount of office expense clained in the anmount of
$1,092. Respondent further concedes that petitioners are
entitled to a Schedul e C deduction for other expenses in the
amount of $1, 889. 35.
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The first floor is divided into five roons. The living room
measures 299 square feet and in 1991 was furnished with two
sof as, sone easy chairs, a coffee table, a |anp table, a piano,
and bookshel ves. The dining room neasures 159. 375 square feet
and was furnished with a dining roomtable, chairs, and china
cabinets in 1991. The kitchen is 195.25 square feet in size and
in 1991 contained kitchen appliances, a table and chairs, and a
t el ephone. An encl osed porch located next to the dining roomis
165 square feet and in 1991 was furnished with a sofa, easy
chairs, a wordprocessor, a copy machine, a fax machine, a file
cabinet, a television set with cable television, and one
t el ephone. Anot her encl osed porch next to the dining room
measures 105 square feet. In 1991, this porch was furnished with
a desk, chairs, credenza, two filing cabinets, and a tel ephone
during the year in issue. The first floor also includes a
hal | way nmeasuring 138 square feet.

The second fl oor of the house contains four roons, including
a bathroom and a hallway, totaling 688.25 square feet.
Petitioner did not use any of the second floor in operating his
| aw practi ce.

Petitioners paid nortgage interest, real estate taxes, hone
insurance, and utilities in the respective anounts of $2,324.97,

$4,442. 01, $360, and $2, 815.44 during 1991.
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Petitioners' hone had one tel ephone line with extensions in
the kitchen, master bedroom and in each of the encl osed porches.
Petitioners' phone nunber was listed in the residential section
of the Illinois Bell Tel ephone Directory and in Sullivan's Law
Directory under petitioner's nane. Petitioners paid tel ephone
expenses in the amount of $1,004 in 1991.

Petitioners' son, Jeffrey Sengpiehl, and daughter, Chrystal
Sengpiehl, resided with petitioners for part of the year in
i ssue. Chrystal Sengpiehl lived in their home through the end of
August 1991, at which tine she left to attend college. Jeffrey
Sengpi ehl married in Novenber 1991, at which tinme he noved from
petitioners' honme. Jeffrey Sengpiehl and his wife filed a joint
tax return Form 1040 for the tax year 1991 and reported incone in
t he anobunt of $13, 351. 87.

On Schedule C of their 1991 Federal incone tax return,
petitioners reported gross receipts frompetitioner’s |egal
practice in the amount of $50,179.62. On Schedule C, petitioners
cl ai med a deduction for home office expense in the anount of
$4, 143 based upon busi ness usage of 41.67 percent of their hone.
Petitioners also clainmed a deduction for other expenses in the
anount of $6, 895, including tel ephone expense in the anount of
$1,004. On their 1991 return, petitioners clained a dependency
exenption deduction with respect to both Chrystal and Jeffrey.

Petitioners also clainmed an earned incone credit for 1991.
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In the notice of deficiency, respondent disallowed $3, 357 of
petitioners' honme office deduction. The balance was all owed
based upon busi ness usage of the two encl osed porches or 7.15
percent of their home. Respondent allowed petitioners additional
item zed deductions for the portion of the disallowed hone office
expense which represents nortgage interest and real estate taxes
in the amount of $2,459. Respondent disallowed petitioners
ot her expenses in the anount of $5,518 because petitioners had
not shown that this amount was for ordinary and necessary
busi ness expenses. Respondent further disallowed petitioners
dependency exenption deduction clained with respect to their son
Jeffrey because he filed a joint return for the year in issue.

As a conputational result of respondent's other adjustnents,
respondent disallowed petitioners' clained earned incone credit.
Respondent's determ nations are presuned correct, and

petitioners bear the burden of proving themerroneous. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Further,

deductions are a matter of |egislative grace, and petitioners

must prove entitlenent to any deductions clainmed. |NDOPCO, Inc.

v. Comm ssioner, 503 U.S. 79, 84 (1992).

Schedul e C Deducti ons

A. Hone Ofice Expenses
Section 280A generally prohibits deduction of otherw se

al | owabl e expenses with respect to the use of an individual
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t axpayer's honme. As an exception, this restriction does not
apply to any itemthat is allocable to a portion of the hone that
is exclusively used on a regular basis as the principal place of
busi ness for the taxpayer's trade or business. Sec. 280A(c).
Section 280A(c) requires that the taxpayer use the portion of the
home solely for the purpose of carrying on a trade or business
and that there be no personal use of that part of the hone. See

Cadwal | ader v. Conmi ssioner, 919 F.2d 1273, 1275 (7th Gr. 1990),

affg. T.C. Meno. 1989-356; Sam &ol dberger, Inc. v. Conm ssioner,

88 T.C 1532, 1556-1557 (1987). The legislative history of
section 280A provides:

Excl usive use of a portion of a taxpayer's dwelling unit
means that the taxpayer must use a specific part of a

dwel ling unit solely for the purpose of carrying on his
trade or business. The use of a portion of a dwelling unit
for both personal purposes and for the carrying on of a
trade or business does not neet the exclusive use test.

Thus, for exanple, a taxpayer who uses a den in his dwelling
unit to wite legal briefs, prepare tax returns, or engage
in simlar activities as well as for personal purposes, wll
be deni ed a deduction for the expenses paid or incurred in
connection with the use of the residence which are allocable
to these activities.

Sam Gol dberger, Inc. v. Comm ssioner, supra (quoting S. Rept. 94-
938 (1976), 1976-3 C.B. (Vol. 3) 49, 186; H Rept. 94-658 (1975),
1976-3 C.B. (Vol. 2) 695, 853).

The general rule of section 280A(a) does not apply to any
itemthat is allocable to space that is used on a regul ar basis

for storage of the taxpayer's inventory held for use in the
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taxpayer's trade or business of selling products at retail or
whol esal e. Sec. 280A(c)(2).

There is no dispute that petitioner's principal place of
busi ness was |l ocated in petitioners' honme. The issue is with
respect to what portion of petitioners' home are petitioners
entitled to claima deduction for hone office expenses. The
parti es have presented their argunments on a room by-room basi s,
and we use this franmework in our analysis. Petitioners argue
that they are entitled to a deduction for honme office expenses
all ocable to 51 percent business use of their hone.

By way of background, we note that petitioner contends that
his famly did no entertaining at hone and that his wfe and
children made no use of any of the roons in the house aside from
t he bedroons, bathroom and kitchen, and the dining roomon a
extrenely limted nunber of occasions. Furthernore, with respect
to the use of several roons at issue, specifically the dining
room kitchen, and bathroom petitioners advance the argunent
t hat "excl usive" business use during business hours is sufficient
to satisfy section 280A(c), regardl ess of any personal use after
hours. W do not agree. The use of a portion of a honme for both
personal and busi ness purposes does not neet the excl usive use

requi renent of section 280A(c). Sam Gol dberger, Inc. V.

Conmi Ssi oner, supra.
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Petitioners also argue that the clained allocation
percentage i s proper based on the amount of time that the roons
were purportedly devoted to use in petitioner's |egal practice.

In this respect, petitioners rely on Neilson v. Conm ssioner, 94

T.C. 1 (1990), and G no v. Conm ssioner, 60 T.C. 304 (1973),

revd. 538 F.2d 833 (9th Cir. 1976), wherein the Court conpared

t he nunmber of hours the space in issue was used for business

pur poses as opposed to the nunber of hours it was used for other
purposes. Petitioners' reliance is msplaced. The facts in

Nei | son v. Conm ssioner, supra, involved a day-care operation in

t he taxpayers' hone, and, thus, section 280A(c)(4) applied.
Petitioners do not argue, nor would we agree, that section
280A(c)(4) applies in these circunstances. The second case, G no

v. Conmm ssioner, supra, was decided prior to the enactnent of

section 280A

Petitioner argues that the portion of his hone allocable to
hi s busi ness use included the dining room Petitioners contend
that any use of the dining room"after hours" does not negate the
use of the roomfor business purposes because personal activities
may go on at outside |law offices after hours. Respondent argues
that petitioners have failed to prove that the area was used
excl usively for business purposes, and, therefore, cannot

all ocate the expenses to business use.
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Petitioner testified that he used the dining roomto conduct
conferences and to execute various docunents. Petitioner also
testified that he stored current legal files in the dining room
piled on the floor and on the furniture, although the only filing
cabinets were in one of the other roons. Two of petitioner's
clients testified to neeting with petitioner in the dining room
area. Petitioner admtted that his famly used the dining room
for famly dinners but testified that this occurred on Saturdays
and Sundays only, on three birthdays, and on Thanksgi vi ng.

Al t hough the testinony convinces us that petitioner used the
di ning room for sone busi ness purposes, petitioner has not
established that this roomwas used exclusively for business
pur poses. Based on the record, we do not believe that the
personal use of the dining roomwas de mnims. See, e.g., Culp

v. Conm ssioner, T.C. Meno. 1993-270; Hughes v. Conm ssioner,

T.C. Meno. 1981-140. Petitioners are not entitled to deduct the
expenses attributable to this portion of their hone.

Petitioner argues that the portion of his hone allocable to
hi s business included the Iiving room Respondent argues that
petitioner has failed to prove that the area was used excl usively
for business purposes. Respondent contends that petitioner's
testinony is not credible and that we should infer fromthe
manner in which the roomwas furnished that petitioners and their

chil dren made personal use of their living room citing Hefti v.
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Comm ssioner, T.C Meno. 1988-22, affd. w thout published opinion

894 F.2d 1340 (8th Cir. 1989).

Petitioner testified that he used the living roomas an
informal neeting area and as a conference roomin his |egal
practice. Petitioner testified that he net with at |east 54
clients in this roomduring 1991. Petitioner testified that he
and Ms. Sengpiehl usually did not entertain at honme and t hat
their children never had guests at the house. He further
testified that he was the only nenber of the famly who played
the piano and that he did not do so during the year in issue.

Two of petitioners' clients testified that when they nmet with
petitioner, they had free access to the entire first floor, and
testified to neeting with petitioner in the living room

We found the wi tnesses' testinony credi ble concerning the
use of the living roomfor business purposes. W have no basis
for doubting petitioner's testinony that the living roomwas not
used for personal reasons when petitioner admtted to making
personal use of other roons. Therefore, we find that petitioners
have satisfied the requirenments of section 280A(c)(1) wth regard
to the living room

Petitioners argue that one-half of the kitchen space is part
of petitioner's hone office. Respondent contends petitioners
have failed to prove that any part of the kitchen was used

excl usively for business purposes. W agree with respondent.
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Petitioner testified that Ms. Sengpiehl was available to
serve his clients refreshnents. One of petitioner's clients
testified that she made phone calls fromthe kitchen. Petitioner
also testified that his famly would get coffee fromthe kitchen
and that dinner was eaten in half of the kitchen.

Petitioners have not established that any part of the
ki tchen was used exclusively in petitioner's business.
Petitioners are not entitled to a deduction for the expenses
al l ocabl e to the kitchen.

Petitioners argue that petitioner's honme office included the
bat hroom Respondent counters that petitioners used the bathroom
for personal purposes and have failed to neet the requirenents of
section 280A(c). W agree with respondent.

Petitioner testified that the bathroomwas available for his
clients' use, and that his children were not present in the house
during the normal business hours of his |aw practi ce.

Petitioners have failed to establish that the bathroom was
excl usi vely used for business purposes, and no deduction may be
allowed with respect to this portion of the house.

Petitioners contend that petitioner's honme office includes a
portion of their basenment used by petitioner for storage of | egal
materials. Respondent argues that petitioners are not entitled
to a deduction for the storage space under section 280A(c)(2).

Petitioners argue that respondent raised this issue initially on
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brief, and therefore has the burden of proof. W think
respondent’'s argunent is not on point.

Petitioner testified that he used a portion of the basenent,
measuring 272 square feet, to store files, |aw books, and estate
property. There is no suggestion that petitioner used this
portion for personal reasons. Thus, we find that this portion of
t he basenent satisfies the requirenments of section 280A(c) (1) and
is part of petitioner's home office.

Finally, petitioners argue that petitioner's |law office
i ncludes the hallway on the first floor. Petitioners offered no
evidence to establish that this area was used exclusively for
busi ness purposes. Therefore, petitioners are not entitled to
deduct expenses allocable to this portion of their residence.

Based on the above analysis, petitioners are entitled to an
addi tional honme office deduction with respect to the expenses
attributable to 571 square feet.?

B. Tel ephone Expense

Section 262(a) provides: "Except as otherw se expressly
provided in this chapter, no deduction shall be allowed for
personal, living, or famly expenses." Section 262(b) provides
t hat any charges, including taxes, for basic |ocal telephone

service for the first tel ephone line of the taxpayer's residence

3 Conputations under Rule 155 should account for respondent's
al l omance of nortgage interest and real estate taxes as item zed
deduct i ons.
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are treated as personal expenses for the purposes of section
262(a) .

Petitioners argue that the tel ephone expenses are deductible
as busi ness expenses under section 162(a), and therefore the
deduction of such expenses is otherw se expressly provided.
Petitioners ignore the explicit |anguage of section 262(Db).
Petitioners failed to offer any testinony or evidence as to
whet her the tel ephone expenses cl ai ned include |ong distance
charges for business purposes. Thus, petitioners have failed to
establish that they are entitled to a deduction for tel ephone
expense. Respondent is sustained on this issue.

C. O her Expenses

Petitioner testified that he incurred checking account fees
during 1991. Petitioners did not argue that they are entitled to
a deduction for these fees in either of their posttrial briefs.
Mor eover, petitioners have not established that the anount of
fees paid or that the fees were incurred for business purposes.
Petitioners are not entitled to a deduction for any checking

account fees.
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Dependency Exenpti on

Section 151(c)(2) provides that no deduction for a
dependency exenption is allowed with respect to any dependent who
filed a joint return with his spouse for the taxable year at
i ssue. The | anguage of section 151(c)(2) is clear. Petitioners
are not entitled to a deduction for a dependency exenption with
respect to Jeffrey Sengpiehl because he filed a joint return with
his wife for 1991.

Petitioners, however, contend that the instructions for
conpl eting Form 1040EZ al |l ow parents to cl ai ma dependency
exenption deduction with respect to a married child. Petitioners
further contend that Jeffrey Sengpiehl did not claima personal
exenption for the year in issue. Petitioners argue that
respondent shoul d be estopped fromarguing that petitioners are
not entitled to the deducti on because the instructions contained
on Form 1040EZ i ndicate otherw se and Jeffrey Sengpiehl is no
| onger able to anend his return due to the running of the statute
of limtations.

On brief, petitioners allege that Form 1040EZ, "I ncone Tax
Return for Singles and Joint Filers", contains certain
instructions for married taxpayers. W are unable to determ ne
where petitioners have found the | anguage contained in their
brief. There is no copy of Form 1040EZ in the record.

Petitioners' son and daughter-in-law filed Form 1040 for 1991.
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Qur research on this issue discloses that the 1991 Form 1040EZ is
entitled "Incone Tax Return for Single Filers with No
Dependents”. The instruction booklet for the 1991 Form 1040EZ
provides that a filer nmust neet seven requirenents to the form
The first requirenent is: "Your filing status is single". W do
not believe that petitioners could reasonably have been m sl ed by
these instructions. Petitioners' interpretation is clearly
incorrect.* Respondent is sustained on this issue.

We have considered all of the argunents of both parties,
and, to the extent not discussed herein, we find themto be
w thout nmerit or irrelevant.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.

4 Even if respondent’'s publication was erroneous or was a
m sl eading interpretation of the law as petitioners all ege,
respondent is not bound by such publication. Geen v.
Conmm ssi oner, 59 T.C. 456, 458 (1972).




