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P deducted the amount of interest paid to his
former spouse on an indebtedness which he incurred
incident to their divorce. P clained that the
i ndebt edness was properly allocable to investnent,
passive activity, and qualified residence indebtedness
based on certain assets acquired pursuant to a decree
of divorce. R disallowed such deduction on the ground
that sec. 1041, I.R C., requires P's interest expense
to be characterized as personal interest under sec.
163(h) (1), I.RC

Hel d: Sec. 1041, |I.R C., has no relevance to the

proper characterization of interest on indebtedness
incurred incident to divorce.

Thomas J. Thomas, for petitioner.

Leonard T. Provenzale, for respondent.
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RUVWE, Judge: Respondent determ ned deficiencies in

petitioner's Federal incone taxes and additions to tax as

foll ows:
Additions to Tax
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654(a)
1992 $116, 819 $926 $2, 910
1993 100, 290 - - 1, 749

After concessions, the issues for decision are: (1) Wether
interest petitioner paid to his fornmer spouse pursuant to a
decree of divorce is nondeductible personal interest under
section 163(h)(1);! and (2) whether petitioner is liable for the
additions to tax under section 6654(a) for the taxable years 1992

and 1993.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, supplenental stipulation of facts, and
stipulation of settled issues are incorporated herein by this
reference. Petitioner resided in Pal mBeach Gardens, Florida, at
the tinme he filed his petition.

By Final Judgnent of Dissolution of Marriage dated July 20,

1987 (the divorce decree), the Florida Crcuit Court of the

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years in
issue, and all Rule references are to the Tax Court Rul es on
Practice and Procedure.



- 3 -

Fifteenth Judicial Crcuit, in and for Pal m Beach County,
di ssolved the marriage between petitioner and Katherine S
Seynmour. In connection wth their divorce, petitioner and Ms.
Seynour entered into a Separation and Property Settl enment
Agreenment on July 17, 1987 (the property settlenent agreenent),
whi ch was subsequently incorporated into the divorce decree.

The property settlenent agreenent required that Ms. Seynour
convey to petitioner the follow ng assets:

A The wife's Cass A and Cass B stock in
Pepsi - Col a Bottling Conpany of Selnma, Inc.;

B. The wife's interest in the Pepsi-Cola | and
and building |ocated in Sel ma, Al abanms;

C. The wife's interest in the marital honepl ace
| ocated at 14732 Pal mwod Road, Pal m Beach Gardens,
Fl ori da.

Under the terns of the property settlenent agreenent,
petitioner was required to pay to Ms. Seynour the sum of

$925, 000, 2 payabl e as foll ows:

2The property settlenment agreenent al so required petitioner
to convey 30 percent of his 25-percent beneficial interest in the
Seynour Trust. Petitioner's 25-percent beneficial interest in
t he Seynour Trust had a current value of not |ess than $563, 302.
The property settlenment agreenent al so required petitioner to
assume Ms. Seynmour's debts which, according to petitioner's
cal cul ations, totaled $121,899. Finally, the property settlenment
agreement required that petitioner pay $75,000 in attorney's fees
and accounting service fees incurred by Ms. Seynour incident to
their divorce
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A $300,000 within thirty (30) days of the date
of the execution of this agreenent in current funds;

B. The bal ance of $625, 000 over a period of ten

(10) years bearing interest at the rate of 10% The

first three (3) years shall be payable interest only in

equal sem -annual paynents payabl e June 30 and Decenber

31 each year. The first paynent shall be due Decenber

31, 1987. The remaining seven (7) years of the term of

the note will be paid by the husband in equal sem -

annual paynents payabl e June and Decenber each year of

principal and interest. * * *

On January 1, 1988, petitioner executed a prom ssory note
nam ng Ms. Seynour as the hol der and contai ni ng paynent
provisions simlar to those reflected in the property settl enent
agreenent.® To secure the prom ssory note, petitioner conveyed
to Ms. Seynour a nortgage deed on the residence |ocated in Palm
Beach Gardens, Florida. The nortgage deed conveyed to Ms.
Seynour was subordinate to a preexisting nortgage on the
property.

During the years in issue, petitioner made the foll ow ng

paynments (consisting of principal and interest) to Ms. Seynour:

Dat e Pri nci pal | nt er est Tot al Paynent
06/ 30/ 92 $44, 642. 86 $26, 785. 71 $71, 428. 57
12/ 31/ 92 44 642. 86 24,553. 57 69, 196. 43

Tot al $89, 285. 72 $51, 339. 28 $140, 625. 00
06/ 30/ 93 $44, 642. 86 $22,321.43 $66, 964. 29
12/ 31/ 93 44, 642. 86 20, 089. 29 64, 732. 15

Tot al $89, 285. 72 $42,410.72 $131, 696. 44

June 30,

3The first paynment on the pronmissory note was not due until

1988.
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Petitioner failed to file tinmely Federal inconme tax returns
for the taxable years 1992 and 1993. On Novenber 13, 1995,
respondent issued separate notices of deficiency to petitioner
for the 1992 and 1993 taxable years. On February 9, 1996,
petitioner submtted Federal inconme tax returns (Forns 1040) for
the taxable years 1992 and 1993. On Schedules A of the Forns
1040, petitioner deducted $51, 339.28 and $42,410.72 as investnent

interest for 1992 and 1993, respectively.

OPI NI ON

After concessions, the principal issue in this case involves
the application of sections 163 and 1041 to interest that
petitioner paid in 1992 and 1993 on i ndebtedness to his fornmer
spouse. Section 163(a) provides the general rule that there
shall be allowed as a deduction all interest paid or accrued
within the taxable year on indebtedness. However, as an
exception to this general rule, section 163(h)(1) provides that
in the case of a taxpayer other than a corporation, no deduction
shall be allowed for personal interest which is paid or accrued
during the taxable year. Pursuant to section 163(h)(2), personal
i nterest does not include interest which is investnent interest,

interest which is taken into account under section 469 in
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conputing incone or loss froma passive activity of the taxpayer
(passive activity interest), or qualified residence interest.*

The term"investnent interest” is defined to nean interest
"which is paid or accrued on indebtedness properly allocable to
property held for investnment." Sec. 163(d)(3)(A). However,
i nvestnment interest does not include any qualified residence
interest or any interest taken into account under section 469 in
conputing incone or loss froma passive activity of the taxpayer.
Sec. 163(d)(3)(B). In general, the deduction for investnent
interest is limted to the noncorporate taxpayer's net investnent

incone for the taxable year. Sec. 163(d)(1).

4Sec. 163(h)(2) provides:

For purposes of this subsection, the term "personal
interest” nmeans any interest allowable as a deduction
under this chapter other than--

(A) interest paid or accrued on indebtedness
properly allocable to a trade or business (other than
the trade or business of perform ng services as an

enpl oyee),

(B) any investnent interest (within the neaning of
subsection (d)),

(© any interest which is taken into account under
section 469 in conputing incone or |loss froma passive
activity of the taxpayer,

(D) any qualified residence interest (within the
meani ng of paragraph (3)), and

(E) any interest payabl e under section 6601 on any
unpaid portion of the tax inposed by section 2001 for
the period during which an extension of tinme for
paynment of such tax is in effect under section 6163 or
6166 or under section 6166A (as in effect before its
repeal by the Econom c Recovery Tax Act of 1981).
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Interest allocated to a passive activity within the neaning
of section 469 wll be taken into account in determning the
i nconme or |oss fromsuch activity and, therefore, is not subject
to the limtations of section 163(h). Sec. 163(h)(2)(C
However, the interest expense will be subject to possible
di sal | owance under the passive activity loss limtation of
section 469.

For the purposes of applying the passive loss l[imtation of
section 469 and the nonbusiness interest limtations of section
163(d) and (h), section 1.163-8T, Tenporary |Incone Tax Regs., 52
Fed. Reg. 24999 (July 2, 1987), prescribes rules for the proper
all ocation of an interest expense. |In general, an interest
expense is allocated in the sane manner as the related debt is
allocated; i.e., tracing the proceeds of the debt. Sec. 1.163-
8T(a)(3), Tenporary Inconme Tax Regs, supra. Section 1.163-
8T(c)(1), Tenporary Incone Tax Regs., 52 Fed. Reg. 25000 (July 2,
1987), provides:

Debt is allocated to expenditures in accordance with

the use of the debt proceeds and, except as provided in

paragraph (m of this section, interest expense

accruing on a debt during any period is allocated to

expenditures in the same manner as the debt is

allocated fromtinme to tinme during such period. Except

as provided in paragraph (m of this section, debt

proceeds and related interest expense are allocated

solely by reference to the use of such proceeds, and

the allocation is not affected by the use of an

interest in any property to secure the repaynent of
such debt or interest. * * *
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| f the taxpayer incurs a debt in consideration for the sale
or use of property, or takes property subject to a debt, and no
debt proceeds are disbursed to the taxpayer, the debt is treated
as if the taxpayer used an anmount of the debt proceeds equal to
t he bal ance of the outstanding debt to nake an expenditure for
such property. Sec. 1.163-8T(c)(3)(ii), Tenporary |Incone Tax
Regs., 52 Fed. Reg. 25001 (July 2, 1987).

Petitioner contends that the interest he paid to Ms.
Seynour is properly allocable to the assets he received from her
incident to their divorce. Respondent contends that because the
assets were transferred incident to a divorce, the treatnent of
the transaction under section 1041 prevents the allocation of
petitioner's indebtedness to such assets, and the interest should
be allocated to his personal obligation and, thus, characterized
as nondeducti bl e personal interest under section 163(h)(1).

Section 1041(a) provides that no gain or |loss shall be
recogni zed on a transfer of property froman individual to a
spouse, or forner spouse, if the transfer is incident to divorce.

See Balding v. Comm ssioner, 98 T.C. 368, 370 (1992); G bbs v.

Conmi ssioner, T.C. Menp. 1997-196. In the case of such a

transfer, section 1041(b) provides that the property shall be
treated as acquired by the transferee by gift and the basis of
the property shall be the adjusted basis of the transferor.
Respondent appears to argue that, since section 1041(b) provides

that transfers incident to a divorce are to be treated as gifts,
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any debt incurred with respect to such transfers cannot be
allocated to the property acquired. W do not agree.

In G bbs v. Conm ssioner, supra, the taxpayer failed to

i nclude as incone the anount of interest she received from her
former spouse pursuant to a decree of divorce. Although the

t axpayer conceded that a portion of each paynent she received
represented interest, she argued that the paynents received from
her former spouse were in exchange for her interest in certain
property transferred incident to divorce and, thus, excludable

from her incone under section 1041. In G bbs v. Conmi ssi oner,

supra, we stated that the interest portion of the paynents the

t axpayer received pursuant to the divorce decree, and any gain
she m ght have realized upon the transfer of the property to her
former spouse, "are two distinct itenms that give rise to separate
Federal inconme tax consequences."” Consequently, we held that
section 1041 has no application to the interest portion of the
paynments received by the taxpayer and that such interest nust be
included in the taxpayer's incone in the year received. 1d.

In Notice 88-74, 1988-2 C B. 385, the Internal Revenue
Service (I RS) announced that for debt incurred to acquire an
interest in a residence incident to divorce or |egal separation,
regul ations will provide that, in general, such debt wll be

eligible to be treated as debt incurred in acquiring a residence
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for purposes of section 163, without regard to the treatnent of
t he transaction under section 1041.°

Al t hough regul ati ons concerning this issue have not been
adopted, ® further indication of the IRS s position my be found
in Private Letter Rulings.” In Priv. Ltr. Rul. 89-28-010 (Apr.
6, 1989), the taxpayer incurred a debt, the proceeds of which
were paid to the taxpayer's fornmer spouse pursuant to a marital
settlenment agreenent. In return, the taxpayer received the
princi pal residence which, in turn, was used as security for the
debt. Citing Notice 88-74, supra, the IRS concluded that the
interest on the debt will be qualified residence interest for

pur poses of section 163(h) and that the taxpayer may deduct such

SNotice 88-74, 1988-2 C.B. 385, 386 further states: "This
announcenent serves as an 'adm ni strative pronouncenent' as that
termis described in section 1.6661-3(b)(2) of the regulations
and may be relied upon to the sane extent as a revenue ruling or
revenue procedure.”

6See sec. 1.163-10T(k)(1)(ii), Tenporary |Income Tax Regs.,
52 Fed. Reg. 48414 (Dec. 22, 1987). Sec. 1.163-10T, Tenporary
| ncone Tax Regs., 52 Fed. Reg. 48410 (Dec. 22, 1987), addresses
the issue of what portion of an interest expense on an
i ndebt edness secured by a qualified residence constitutes
qualified residence interest. However, this regulation does not
reflect the amendnents of the 1987 Revenue Act, nor does it
address circunstances involving a transfer of a qualified
resi dence between spouses incident to a divorce.

'Al t hough private letter rulings are not precedent, sec.
6110(j)(3), they "do reveal the interpretation put upon the
statute by the agency charged with the responsibility of
adm ni stering the revenue |laws." Hanover Bank v. Conmm Ssioner,
369 U.S. 672, 686 (1962); see Rowan Cos. v. United States, 452
U S 247, 259 (1981); Estate of Cristofani v. Conm ssioner, 97
T.C. 74, 84 n.5 (1991); Estate of Jalkut v. Conmm ssioner, 96 T.C
675 (1991).
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anount subject to the limtations of section 163(h)(3) and the
provi sions of section 1.163-8T, Tenporary |Incone Tax Regs., 52
Fed. Reg. 24999 (July 2, 1987), to the extent applicable. Priv.
Ltr. Rul. 89-28-010 (Apr. 6, 1989); see also Priv. Ltr. Rul. 90-
31-022 (May 7, 1990) (concluding that section 1041 does not apply
to characterize interest expense on |oan proceeds allocable to
i nvest ment expenditures as personal interest for purposes of
section 163(h)).

Finally, the historical |anguage of section 163(h) reveals
that section 1041, and its treatnent of gain or loss on the
transfer of property incident to divorce, is disregarded in
all ocating an interest expense. Prior to the anendnents nade by
t he Omi bus Budget Reconciliation Act of 1987 (OBRA-87), Pub. L
100- 203, 101 Stat. 1330, 1330-384, that apply to the present
case, section 163(h)(3)(B) limted qualified residence interest,
in general, to an anmount incurred on a debt that did not exceed
the taxpayer's basis in the residence. See Tax Reform Act of
1986, Pub. L. 99-514, sec. 511(b), 100 Stat. 2085, 2246.

The OBRA-87 anended the definition of qualified residence
interest that is treated as deductible. The provisions of the
OBRA- 87 apply to taxable years beginning after Decenber 31, 1987
and thus apply here. However, for any taxable year beginning in
1987, section 1005(c)(14) of the Technical and M scell aneous
Revenue Act of 1988 (TAMRA), Pub. L. 100-647, 102 Stat. 3342,

3392, provided that in certain circunstances involving a transfer
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of a qualified residence between spouses incident to a divorce or
| egal separation, the basis |limtation on debt contained in
section 511(b) of the Tax Reform Act of 1986 may be increased by
t he amount of secured indebtedness incurred by a spouse in
connection wth the acquisition of the other spouse's interest in

t he residence.® Although enacted subsequent to the OBRA-87, the

8Sec. 1005(c)(14) of the Technical and M scel | aneous Revenue
Act of 1988, Pub. L. 100-647, 102 Stat. 3342, 3392, provides:

(A) For purposes of applying section 163(h) of the
1986 Code to any taxable year begi nning during 1987,
if, incident to a divorce or |egal separation--

(1) an individual acquires the interest
of a spouse or fornmer spouse in a qualified
residence in a transfer to which section 1041
of the 1986 Code applies, and

(11) such individual incurs indebtedness
whi ch is secured by such qualified residence,
t he anmount determ ned under paragraph
(3)(B)(ii)(l) of section 163(h) of the 1986
Code (as in effect before the anendnents made
by the Revenue Act of 1987) with respect to
such qualified residence shall be increased
by the anount determ ned under subparagraph

(B).

(B) The ampunt determ ned under this subparagraph
shall be equal to the excess (if any) of--

(1) the lesser of the anmpbunt of the
i ndebt edness descri bed in subparagraph
(A (ii), or the fair market value of the
spouse's or former spouse's interest in the
qualified residence as of the tinme of the
transfer, over

(1i) the basis of the spouse or forner
spouse in such interest in such residence
(adjusted only by the cost of any
(continued. . .)
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provi sions of this subsection of TAMRA were treated as having
been enacted i medi ately before the enactnent of the OBRA-87.
TAMRA sec. 1005(c)(13), 102 Stat. 3392. Therefore, this
amendnent had only limted application. However, it is apparent
t hat Congress did not view section 1041 as requiring the
characterization of interest on indebtedness incurred incident to
di vorce as personal interest.

Based on the foregoing, we hold that section 1041 does not
require petitioner's indebtedness to his former wife to be
characterized as personal interest for purposes of section
163(h)(1). Nevertheless, our resolution of this issue does not
determ ne whether petitioner is entitled to deduct the interest
paynments on such i ndebtedness. Unless the interest is properly
characterized as investnent interest, passive activity interest,
or qualified residence interest, petitioner's interest expense
may still be personal under section 163(h)(1) and thus not
deducti ble. Sec. 1.163-9T, Tenporary Incone Tax Regs., 52 Fed.
Reg. 48409 (Dec. 22, 1987).

Petitioner contends that the indebtedness to Ms. Seynour
was secured by a nortgage on his residence and that a portion of
the interest arising fromthat indebtedness was qualified

residence interest and properly deductible.® Section 1.163-

8. ..continued)
i nprovenents to such residence).

°Respondent does not contest that the nortgage deed securing
(continued. . .)
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8T(m (3), Tenporary Incone Tax Regs., 52 Fed. Reg. 25005 (July 2,
1987), provides:

Qualified residence interest (within the neaning of

section 163(h)(3)) is allowable as a deduction w thout

regard to the manner in which such interest expense is

al l ocated under the rules of this section. 1In

addition, qualified residence interest is not taken

into account in determning the incone or |oss from any

activity for purposes of section 469 or in determning

t he anobunt of investnent interest for purposes of

section 163(d). * * *

Because qualified residence interest is not taken into account in
determ ni ng passive interest or investnment interest, we nust
first determ ne what amount, if any, of petitioner's interest
expense is properly characterized as qualified residence interest
under section 163(h)(3).

Section 163(h)(3)(A) defines qualified residence interest as
any interest which is paid or accrued during the taxable year on
acqui sition i ndebtedness or hone equity indebtedness with respect
to any qualified residence of the taxpayer. The term acquisition
i ndebt edness i ncl udes any i ndebtedness which is secured by a
qual i fied residence and which is incurred in acquiring,

constructing, or substantially inproving such residence. Sec.

163(h)(3)(B). The total amount treated as acquisition

°C...continued)
t he i ndebt edness satisfies the definition of "secured debt" under
sec. 1.163-10T(0), Tenporary Incone Tax Regs., 52 Fed. Reg. 48417
(Dec. 22, 1987), or that petitioner's residence neets the
definition of "qualified residence"” under sec. 1.163-10T(p),
Tenporary I ncome Tax Regs., 52 Fed. Reg. 48418 (Dec. 22, 1987).
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i ndebt edness may not exceed $1 million or $500,000 for married
taxpayers filing separately. Sec. 163(h)(3)(B)(ii).

In addition to stating that section 1041 will be disregarded
in determning the eligibility of acquisition indebtedness,
Notice 88-74, 1988-2 C B. 385, also provides guidance concerning
what is meant by acquisition indebtedness. Notice 88-74, 1988-2

C.B. at 385-386, states:

Regul ations w Il provide for purposes of section
163 that a debt may be treated as incurred in
acquiring, constructing, or substantially inproving a
resi dence of the taxpayer to the extent that the
proceeds of the debt are used, within the neani ng of
section 1.163-8T, to acquire, construct or
substantially inprove the residence.

* * * * * * *
Not wi t hst andi ng the tracing rules of section
1.163-8T, in the case of the acquisition of a
resi dence, debt nmay be treated as incurred to acquire
the residence to the extent of expenditures to acquire

the residence made within 90 days before or after the
date that the debt is incurred.

* * * * * * *

The total anount of debt which may be treated as

debt incurred in acquiring, constructing or

substantially inproving a residence may not exceed the

cost of the residence (including the cost of any

i nprovenents).
Therefore, debt secured by the residence will be treated as
acqui sition indebtedness either under the normal tracing rules of
section 1.163-8T, Tenporary |Incone Tax Regs., 52 Fed. Reg. 24999
(July 2, 1987), or, as an alternative, any debt may be treated as

incurred to acquire the residence to the extent of expenditures
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to acquire the residence made within 90 days before or after the
date the debt was incurred.

In addition, Notice 88-74, supra, provides that a single
debt may qualify as partially acquisition and partially hone
equity indebtedness. |In general, honme equity indebtedness is any
i ndebt edness, other than acquisition indebtedness, secured by a
qualified residence to the extent that the total debt does not
exceed the fair market value of the residence |ess the
acqui sition i ndebtedness associated with such residence. Sec.
163(h)(3)(C. The limt on honme equity indebtedness is $100, 000
or $50,000 for married taxpayers filing separately. 1d.

Wth these rules in mnd, we turn now to the proper
all ocation of petitioner's interest expense. Petitioner contends
that the interest should be allocated anong the assets received
fromhis former spouse in proportion to the fair market val ue of

each asset at the tinme of transfer.!® Petitioner suggests in his

OPetiti oner appears to rely upon Notice 89-35, 1989-1 C. B
675, which provides special interest allocation rules for
i nvestors who own shares in partnerships or S corporations.
Notice 89-35, 1989-1 C.B. at 676, provides:

Reasonabl e net hods of allocating debt anong the assets
of a passthrough entity ordinarily include a pro-rata
al l ocation based on the fair market val ue, book val ue,
or adjusted basis of the assets, reduced by any debt of
t he passthrough entity or the owner allocated to such
assets.

For purposes of this notice, the determ nation of
(continued. . .)
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brief that the interest be characterized and allocated in the

follow ng pro rata manner:

Percent of FMW of
each asset in 1987

Char act er di vi ded by FW of 1992 1993
Asset of Interest total assets | nt er est | nt er est
O ass A stock? | nvest ment 41. 0% $21, 049. 10 $17, 388. 40
Cl ass B stock? | nvest nent 15.0 7, 700. 89 6, 361. 61
Pal m Beach house? Qualified 13.2 6,776.78 5, 598. 22
resi dence
Rental real estate Passi ve 15. 4 7,906. 25 6, 531. 25
in Selm, A abama* activity
Rental real estate Passi ve 15. 4 7,906. 25 6,531. 25

in Denver, Colorado® activity
Tot al 100. 0% $51, 339. 27 $42, 410. 73
The O ass A stock consisted of 160 shares in Pepsi-Cola Bottling Co. of
Sel ma, Inc., which petitioner valued at $466, 720.

2The Class B stock consisted of 73 shares in Pepsi-Cola Bottling Co. of
Sel ma, Inc., which petitioner valued at $170, 382.

8The residence |ocated in Pal mBeach Gardens, Florida, was val ued at
$300, 000. This residence was encunbered by a nortgage securing a preexisting
debt with a renaining bal ance of $47, 878.

4The land and building located in Sel ma, Al abama, was val ued at $350, 000 and
| eased to the Pepsi-Cola Bottling Co. of Selma, Inc. According to the property
settl enent agreenent, this |and was encunbered by a nortgage securing a debt in
t he amount of $87, 356.

SPetitioner testified that he purchased a rental house in Denver, Col orado,

in 1984 for $354,000. This property was titled in petitioner's nane prior to his
di vor ce.

We have several concerns regarding petitioner's proposed
allocation. First, petitioner does not allocate the interest

anong all assets he received fromMs. Seynour in accordance

10¢, .. conti nued)

whet her a particular nethod of allocating debt proceeds
used to purchase an interest in or to nake a capital
contribution to a passthrough entity is reasonable
depends on the facts and circunstances incl uding,

wi thout Iimtation, whether the taxpayer consistently
applies the nethod fromyear to year
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with section 1.163-8T, Tenporary Inconme Tax Regs., 52 Fed. Reg.
24999 (July 2, 1987). According to the property settlenent
agreenent and financial statenments provided by petitioner, he
recei ved assets including certain household furnishings, Ms.
Seynour's interest in tw autonobiles, and her interest in a
tax refund for 1985. Petitioner's proposed allocation does not
all ocate i ndebtedness to any of these assets. Second, we find
petitioner's allocation of part of the indebtedness to the
Denver, Colorado, rental real estate inappropriate. The
financial statenents petitioner submtted, as well as
petitioner's own testinony, indicate that Ms. Seynmour had no
interest in this asset prior to their divorce. |In addition,
the property settl enent agreenment does not provide for, or even
refer to, any property located in Denver, Col orado.
Consequently, no anount of indebtedness or interest should be
allocated to this asset under section 1.163-8T(c)(3) (i),
Tenporary I ncone Tax Regs., 52 Fed. Reg. 25001 (July 2, 1987).
Finally, petitioner's suggested allocation disregards the
provi sions of section 163(h)(3) and the gui dance provi ded by
Notice 88-74, 1988-2 C.B. 385, concerning the characterization
of qualified residence interest. W determ ne that the proper
all ocation of petitioner's indebtedness to his residence nust
be made in accordance with this guidance. The renaining
i ndebt edness nust be allocated anong all other assets

petitioner received incident to the property settl enent
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agreenent pursuant to section 1.163-8T, Tenporary |Inconme Tax
Regs., 52 Fed. Reg. 24999 (July 2, 1987). W believe that the
proper allocation of petitioner's interest expense can be
mutual Iy resol ved and expect the parties to enter a stipulated
conputation to that effect.

Respondent al so determ ned that petitioner is |liable for
additions to tax under section 6654(a) for failure to pay
estimated i ncone tax. Section 6654(a) provides for an addition
to tax "in the case of any underpaynent of estimated tax by an
i ndividual". Subject to certain exceptions provided by
statute, this addition to tax is otherwi se automatic if the
anounts of the w thhol dings and estimated tax paynents do not

equal statutorily designated anounts. N edringhaus V.

Comm ssioner, 99 T.C. 202, 222 (1992); Gosshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980).

Petitioner failed to produce any evidence that would tend
to show that any of the statutory exceptions should apply or
that respondent's determ nation of petitioner's liability for
the addition to tax under section 6654(a) is in error.
Consequent |y, because petitioner failed to nake any esti mated
tax paynents during the years in issue, we hold that he is
liable for the additions to tax under section 6654(a) for 1992

and 1993.

An appropriate order will be

i ssued.



