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PP is a multienployer pension plan established in
1966 to benefit enployees in the sheet netal industry.
A second, separate fund (C) was established in 1985 to
provi de 3-percent cost of living adjustnents (COLAs) to
nost of PP s participants. For 1985 through 1990, C s
assets were insufficient to pay the 3-percent benefit,
and PP nade “ad hoc” paynents to each of its
partici pants who was eligible that year to receive a
benefit fromC  The ad hoc paynent equal ed the anobunt
that, in conbination with the benefit payable from C,
equal ed the 3-percent COLA. PP s plan was anended in
March 1992 to add a COLA as of Jan. 1, 1991, equal to
the difference between the 3-percent COLA and the
portion of that amount paid by C In Cctober 1992,
PP's plan was restated as of Jan. 1, 1991, to provide
for a flat 2-percent COLA that was not dependent on the
anmount paid by C and that was payable to all eligible
enpl oyees without regard to whether the provision was
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in effect when the enpl oyees retired or separated from
service. PP paid a COLA for 1992 through 1994. 1In
Cct ober 1995, PP's plan was anended to elimnate the
COLAs paid under the plan to pre-1991 retirees.

Hel d: The 1995 anmendnent, although it renoved
COLAs that had been provided to pre-1991 retirees, did
not violate the anticutback provision of sec.
411(d)(6), I.R C

Stephen M Rosenblatt and W_Mark Smth, for petitioner.

Sandra M Jefferson and Elizabeth S. Henn, for respondent.

OPI NI ON

LARO Judge: Petitioner petitioned the Court for a
decl aratory judgnent under section 7476. The case is before the
Court for decision on the basis of the stipulated admnistrative
record. Rule 217(b)(1).1

We nust deci de whether petitioner’s pension plan, the Sheet
Met al Workers’ National Pension Fund, Plan A and Plan B (the
Plan),2 failed to qualify under section 401 for its plan year
ended Decenber 31, 1995, and thereafter. W hold that it did
qual i fy under section 401 and, hence, that its trust was exenpt

from Federal income taxation under section 501.

1 Rule references are to the Tax Court Rules of Practice and
Procedure. Unless otherwi se indicated, section references are to
the Internal Revenue Code in effect for the years in issue.

2 Although the terms of Plan A and Plan B are set forth in
two separate docunents, those terns are substantially identical
We treat the plans as a single plan for purposes of this opinion.
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Backgr ound

The parties have stipulated the adm nistrative record. That
record is incorporated herein by this reference. Petitioner’s
address was in Alexandria, Virginia, when its petition was fil ed.

The Plan is a multienployer defined benefit pension plan.

It was established in 1966 by the Sheet Metal Workers’

I nternational Association (SMNA) and by enployers in the sheet
metal industry. |Its sponsor and adm nistrator is petitioner.
Petitioner, which conprises an equal nunber of enployer and
enpl oyee trustees, has the sole authority to anend the Pl an.

The Plan primarily provides retirenment benefits to enpl oyees
in the sheet netal industry. Under the Plan, a participant is
entitled to receive a pension ascertained fromthe Plan’s terns
in effect when he or she separates from covered enpl oynent. The
anount of the pension is ascertained fromthe pension credit
accrued and the contribution rates at which the participant had
wor ked before separation.

In 1985, the SMWA and the various enpl oyers who nai nt ai ned
the Pl an established a separate fund (COLA Fund) to provide for
cost of living adjustnments (COLAs). The COLA Fund was not part
of the Plan, and the COLA Fund and the Plan had separate trusts,
were governed by separate plan docunents, and had separate boards
of trustees. The COLA Fund's plan docunent gave the trustees the

discretion to ascertain each year whether a COLA would be paid
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and, if so, the anount of the paynent not to exceed the anmount of
avai |l abl e assets. It was always intended that the annual benefit
under the COLA Fund woul d equal approximately 3 percent of the
pensi oner’s annual retirenent benefit fromthe Plan, nultiplied
by the nunber of years, up to 15, that he or she had received a
pension fromthe Plan (the 3-percent COLA).

The COLA Fund was set up as a supplenental paynent plan
under the Enpl oyee Retirenent |Incone Security Act of 1974
(ERISA), Pub. L. 93-406, sec. 3(2)(B)(ii), 88 Stat. 829,
(currently codified at 29 U S.C. sec. 1002(B) (ii) (1994)), as
anended by the Multi Enpl oyer Pension Act of 1980, Pub. L.

96- 364, sec. 409, 94 Stat. 1307. The enployers who maintai ned
the COLA Fund initially contributed to the fund 5 cents per every
hour worked by an enpl oyee of theirs. Each enpl oyer who

mai nt ai ned the COLA Fund al so nmai ntai ned the fund (NPF Fund)
underlying the Plan, but not all enployers who maintained the NPF
Fund al so mai ntai ned the COLA Fund. Thus, not all Plan
participants participated in the COLA Fund.

In 1985, the COLA Fund’'s assets were insufficient to pay the
full 3-percent COLA. Accordingly, the NPF Fund made an “ad hoc”
paynent to each retiree and beneficiary under the Plan who was
eligible that year to receive a benefit fromthe COLA Fund. (The
m nutes of the neeting authorizing the ad hoc paynent in 1985,

i ke those for subsequent years, contained the recital: “Noting



- 5 -

that it was permssible for a pension fund to provide ad hoc
benefit increases to pensioners and beneficiaries it was agreed
that the National Pension Fund shoul d provide the anmount
necessary to reach the desired fornula.”) The ad hoc paynent
equal ed the anount that, in conbination with the benefit payable
fromthe COLA Fund, equal ed the 3-percent CCOLA

The COLA Fund’ s assets were again insufficient to pay the
3-percent COLA for 1986, 1987, and 1988. |In each of these years,
petitioner approved the NPF Fund s paynent of an ad hoc anount
that, in conbination with the benefit payabl e under the COLA
Fund, equal ed the 3-percent COLA. The percentages of those ad
hoc paynents for 1985 through 1988 were 1.7, 1.8, 1.5, and 2.4,
respectively.

On July 11, 1988, respondent prescribed a new set of

regul ations that included section 1.411(d)-4, Q&A-1(c), I|ncone
Tax Regs. That section mandates that, if an enpl oyer establishes
a pattern of repeated plan anmendnents providing for simlar
benefits in simlar situations for substantially consecutive,
[imted periods of tinme, those benefits will be treated as
provi ded under the terns of the plan. That section further
mandates that patterns of repeated plan anmendnents adopted and
effective before July 11, 1988, are disregarded in determ ning

whet her the anmendnents constitute a pattern that is deened part



- b -
of the plan. Petitioner’s mnutes of its neeting in October 1988
recite that its |legal counsel reported that

recent Internal Revenue Service regul ati ons which

provide that a pattern of repeated plan anmendnents

providing for simlar benefits, in simlar situations

paid to participants for substantially consecutive

l[imted periods of tinme will be considered by the

I nternal Revenue Service as a permanent benefit and the

| nternal Revenue Service would require that such

benefits be funded. [Counsel] * * * stated that the

regul ati ons nmake a presunption that any such benefit

paid for three consecutive years will be considered a

per manent benefit.

In 1989, the enployers’ contribution to the COLA Fund was
raised from5 to 10 cents per hour worked. The COLA Fund’s
assets were again insufficient to pay the 3-percent COLA for 1989
and 1990. To nmake up for the shortfall, petitioner authorized ad
hoc paynments fromthe NPF Fund of 2.3 percent and 2.1 percent for
t he respective years.

In a session held on Novenber 15 and 16, 1990, petitioner
agreed to anend the Plan to provide a 2-percent annual
cost-of-living benefit (the NPF COLA) as an integral part of the
Plan itself beginning in Decenber 1991. A March 1991 newsl etter
sent to plan participants stated in an article entitled “NOW
COLA COVERAGE FOR ALL NPF RETI REES’:

The Trustees of the Sheet Metal National Pension Fund

have unani mously voted to extend COLA (Cost of Living

Al l owance) protection to all qualified retired SMN A

menbers and their surviving spouses who receive NPF
pensi ons.
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As a result, in Cctober 1991, the original COLA Fund was anended
to provide for a 1-percent cost-of-living benefit. |In Decenber
1991, the COLA Fund paid .96 percent as a COLA benefit, and the
NPF Fund paid 2.04 percent.

In March 1992, petitioner adopted a new article 8 that
formal |y added the NPF COLA to the Plan, effective retroactively
to January 1, 1991. Initially, the March 1992 anendnent provi ded
that the NPF COLA woul d equal the difference between 3 percent
and the anount paid fromthe COLA Fund. In Cctober 1992, the
Plan was restated retroactively to January 1, 1991, to provide
for a 2-percent benefit (subject to mnor adjustnents) that was
not dependent on the anount paid fromthe COLA Fund; it was
anticipated that the COLA Fund woul d pay a 1-percent benefit if
it had sufficient assets. The new article 8 provided NPF COLAs
to all eligible enployees without regard to whether the NPF COLA
provision was in effect when the eligible enployee retired or
separated fromservice. Thus, plan participants who retired or
separated from service before January 1, 1991 (pre-1991
retirees), were provided with the NPF COLAs.

Pursuant to the Plan’s anendnents, the NPF Fund paid for the
respective years from 1992 through 1994 a COLA of 2 percent, 2.2
percent, and 2 percent, multiplied by the nunber of years (up to

15) that the pensioner had received a pension fromthe Plan. NPF
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COLA paynments were made in lunp sumdistributions in Decenber in
the formof a “13th check”.

By the end of 1993, petitioner concluded that the CO.LA Fund
could no I onger provide the anticipated 1-percent paynent. 1In a
| etter dated Decenber 1993, which enclosed the 13th check
eligible retirees and beneficiaries were infornmed that future
COLA checks woul d be based on a 2- rather than 3-percent rate.

As of 1994, the COLA Fund stopped paying COLAs. |n Septenber
1994, the COLA Fund’'s trustee voted to end enpl oyer contri butions
to the COLA Fund, effective July 1, 1995. |In Decenber 1994,
petitioner adopted an anended and restated plan that included

m nor anmendnents to article 8 none of which are rel evant herein.
In March 1995, petitioner proposed an anendnent to article 8

whi ch would elimnate the NPF COLAs paid to pre-1991 retirees.

Later in March 1995, the Plan filed a Form 5303, Application
for Determnation for Collectively Bargained Plan, with
respondent’s Baltinore Key District Ofice (District Ofice).

The application was filed in response to a technical advice

menor andum dat ed Novenber 9, 1994 (regardi ng provisions not at
issue in this case), as well as to conply with anmendnents to the
Code. The application contained the anended and restated plan
that petitioner adopted on Decenber 22, 1994. It al so contained
a copy of a proposed anendnent to article 8 which would elimnate

NPF COLAs for pre-1991 retirees.
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On Cctober 30, 1995, petitioner anended and restated
article 8 (1995 article 8). The 1995 article 8 provides that,
effective January 1, 1995, a participant had to have separated
from covered enpl oynent on or after January 1, 1991, in order to
be eligible to receive an NPF COLA. The 1995 article 8 al so
provi des that petitioner nmay anend the Plan in any year to
provi de an ad hoc paynent to pre-1991 retirees. The 1995 article
8 limts the anount of any single year’s ad hoc paynent to 5
percent of the retiree’s annual pension benefit and does not take
into account years of service.

By unani mous written concurrence on Decenber 30, 1996,
petitioner anmended and restated article 8 (1996 article 8), again
providing that a plan participant had to be separated from
covered enploynent on or after January 1, 1991, to receive an NPF
COLA. The 1996 article 8 also incorporates specifically the
provision permtting the Plan to be anmended so that ad hoc
paynments m ght be nmade to pre-1991 retirees in 1995 and again in
1996. For 1996, petitioner paid a flat 8-percent ad hoc paynent
to the pre-1991 retirees.

On April 30, 1997, petitioner submtted the final adopted
article 8 to the District Ofice as a supplenent to the
application for determ nation. By letter dated June 12, 1997,
the District Ofice notified the Plan that it was requesting a

techni cal advice nmenorandum (TAM from respondent’s nati onal
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office on the answers to the follow ng questions: (1) Wether
the benefit provided under article 8 is an accrued benefit under
section 411(a)(7)(A) (i) for pre-1991 retirees; and (2) whether
t he anendnment that discontinued NPF COLAs for pre-1991 retirees
reduced those participants’ accrued benefits in violation of
section 411(d)(6)(A).

By |etter dated Septenber 8, 1999, the District Ofice sent
a copy of the TAMto the Plan’s counsel. The TAM concl udes t hat
the amendnent to article 8 violates section 411(d)(6). The
| etter asked the Plan to submt a corrective anendnent. By
letter dated October 4, 1999, the Plan’s counsel notified the
District Ofice that petitioner did not intend to nmake any
corrective anendnent to the Pl an.

On March 6, 2000, respondent issued to the Plan a final
adverse determnation letter that stated that the Plan failed to
qual i fy under section 401(a) for 1995 and thereafter. It also
stated that the trust underlying the Plan was not exenpt from
Federal inconme taxation under section 501(a) for the related
years. The adverse determ nation was generally based upon the
reasons stated in the TAM

Di scussi on

We nust deci de whether the NPF COLA is an accrued benefit of
the pre-1991 retirees, the elimnation of which violated the

anticutback rule of section 411(d)(6). Petitioner maintains that
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the NPF COLA is not an accrued benefit as to pre-1991 retirees
because the NPF COLA only becane effective on January 1, 1991.
Petitioner concludes that the pre-1991 retirees could not have
accrued an NPF COLA while they were enpl oyees and, hence, that
the 1995 anendnment elimnating that benefit as to themdid not
violate section 411(d)(6). Respondent argues that the NPF COLA
is an accrued benefit as to pre-1991 retirees and that its
elimnation violates the anticutback rule. Respondent contends
that the level of benefits provided by a plan is set by the
parties thereto in the plan’s terns and that nothing in ERI SA
prevents a plan from being anended after a participant’s
retirement to provide, retroactively, nore generous accrued
benefits to that participant.

We agree with petitioner. For the reasons stated bel ow, we
believe that a COLA that is added to a plan after the retirenent
of sone of its participants, although nmade available to them is
not an accrued benefit as to those participants under section
411(d) (6).

Congress enacted ERISA to ensure that “if a worker has been
prom sed a defined pension benefit upon retirenent--and if he has
fulfilled whatever conditions are required to obtain a vested

benefit—he actually will receive it.” Nachman Corp. v. Pension

Ben. Guar. Corporation, 446 U S. 359, 375 (1980). Congress

included in Title I of ERISA provisions for the “Protection of
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Enpl oyee Benefit R ghts”. Congress included in Title Il of ERI SA
“Amendnents to the Internal Revenue Code Relating to Retirenent
Plans.” Through ERI SA, qualified pension plans and their
participants are granted favorable tax treatnment in that: (1) An
enpl oyer may deduct its contributions to the trust which hol ds
the pension fund in the year in which the contributions are made,
(2) the earnings on the trust’s principal are not taxed, and (3)
the enpl oyee is not taxed until the benefits are distributed to
hi m or her.

We concern ourselves with the anticutback rule of section
411(d)(6). That section, which parallels the requirenments of
29 U.S.C. sec. 1054(g), provides in relevant part:

(6) Accrued benefit not to be decreased by
anendnent . - -

(A) I'n general.--A plan shall be treated as not
satisfying the requirenents of this section if the
accrued benefit of a participant is decreased by an
anendnent of the plan, other than an anmendnent
described in Section 412(c)(8), or Section 4281 of the
Enpl oyee Retirenent I ncone Security Act of 1974.

(B) Treatnment of certain plan anendnents. --For
pur poses of subparagraph (A), a plan anmendnent which
has the effect of--

(1) elimnating or reducing an early
retirenment benefit or a retirenent-type
subsidy (as defined in regulations)[®, or

3 There is no definition of "retirement-type subsidy" in
t he regul ati ons.
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(1i) elimnating an optional form of
benefit,

Wi th respect to benefits attributable to
service before the amendnent shall be treated
as reducing accrued benefits. In the case of
a retirenent-type subsidy, the preceding
sentence shall apply only with respect to a
partici pant who satisfies (either before or
after the anendnent) the preanendnent
conditions for the subsidy. The Secretary
may by regul ations provide that this

subpar agraph shall not apply to a plan
amendnent described in clause (ii) (other
than a pl an anmendnent having an effect
described in clause (i)).

For this purpose, the term “accrued benefit” is defined by
section 411(a)(7) as follows:
(7) Accrued benefit.--

(A) I'n general.-- For purposes of this section,
the term “accrued benefit” means—-

(i) in the case of a defined benefit

pl an, the enpl oyee’s accrued benefit

det erm ned under the plan and, except as

provi ded in subsection (c)(3), expressed in

the formof an annual benefit conmenci ng at

normal retirenment age * * *
An accrued benefit generally represents the progressively
increasing interest in a retirenent benefit that an enpl oyee
earns each year, under a fornmula that is provided in the plan.

Ashenbaugh v. Crucible, Inc., 1975 Salaried Ret. Plan, 854 F.2d

1516, 1524 (3d Cir. 1988); see Hoover v. Cunberland, MD Area

Teansters Pension Fund, 756 F.2d 977, 981-982 (3d Cir. 1985).

ERI SA does not specify any particul ar anount of an accrued

benefit. It does, however, generally require that a qualified
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pension plan participant’s right to his or her normal retirenent
benefit nust beconme fully vested within specified tinme [imts.
Sec. 411(a); see also 29 U . S.C. sec. 1053(a). Wen an enpl oyee’s
accrued retirenent benefit is vested, it is nonforfeitable.

Thus, a participant in a defined benefit plan (such as the Pl an)
is fully vested when he or she has a nonforfeitable right to 100
percent of the accrued benefit. An enployee s accrued benefit at
any given tine is what a fully vested enpl oyee would be entitled
to receive under the plan’s formula if the enpl oyee ceased
enpl oynent at that tinme. |In order to prevent circunvention of
the vesting provisions, the anticutback rule provides that, in
order to remain qualified, a plan nust not decrease an accrued
benefit or reduce a retirenent-type subsidy.

The statutory | anguage defining “accrued benefit” for
pur poses of the Code supports our conclusion that the NPF COLA is
not an “accrued benefit” as to pre-1991 retirees. Section

411(a)(7) defines “accrued benefit” as “the enpl oyee’s accrued

benefit determ ned under the plan and, except as provided in
subsection (c)(3), [which is not relevant here] expressed in the
formof an annual benefit commencing at normal retirenent age”.
(Enphasi s added.) Section 411(d)(6), by contrast, protects the

“accrued benefit of a participant” from being “decreased by an

anendnent of the plan”. (Enphasis added.) The statutory

construction thus indicates that a retirenent benefit may be
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“accrued” only by an “enpl oyee”, but, once accrued, the benefit
is protected fromdimnution as |long as the individual who
accrued the benefit is a “participant” in the plan, whether as an
enpl oyee or as a retiree.* It follows that, while a retiree nay
enj oy COLAs added after retirenent, such COLAs are not “accrued
benefits” as to that retiree, because the COLAs were not accrued
whil e he was an enpl oyee. Accordingly, the | ater-added CO.As are
not protected from being di m nished by operation of section
411(d) (6).

The pertinent legislative history reinforces the
under standi ng that ERI SA was neant to protect only retirenent
benefits “stockpiled” during an enpl oyee’s tenure on the job:

Unl ess an enployee’s rights to his accrued pension

benefits are nonforfeitable, he has no assurance that

he will ultimately receive a pension. Thus, pension

rights which have slowy been stockpiled over many

years may suddenly be lost if the enployee |eaves or

| oses his job prior to retirement. Quite apart from

the resulting hardships * * * such | osses of pension

rights are inequitable, since the pension contributions

previ ously made on behal f of the enpl oyee may have been
made in |lieu of additional conpensation or sone other

4 Wiile 29 U S.C. sec. 1002(6) (1994) defines “enpl oyee” as
“any individual enployed by an enployer”, 29 U S.C. sec. 1002(7)
(1994) defines “participant” nore expansively to include “any
enpl oyee or forner enployee”. (Enphasis added.) The terns
“enpl oyee” and “forner enployee” are not interchangeabl e.
Firestone Tire & Rubber Co. v. Bruch, 489 U S 101, 117-118
(1989). Additionally, while the definition of the term “accrued
benefit” under 29 U . S.C. sec. 1002 (23) is “an individual’s
accrued benefit”, we find no indication that this termhas a
different neaning for purposes of sec. 411(d)(6).
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benefits which he would have received. [S. Rept.
93-383, at 45 (1974), 1974-3 C.B. (Supp.) 80, 124.°%]

There appears to be only one case that has addressed the
i ssue of whether a retirenent supplenent is an accrued benefit
for participants who retired before the supplenent was added to a

pl an. The case of Scardelletti v. Bobo, 1997 U S. Dist. LEXIS

14498 (D. Md. Sept. 8, 1997), addressed the Transportation
Communi cation International Union (TCU) Staff Retirenment Plan
(TCU plan). In 1991, the TCU plan’s forner trustees recommended
an automatic COLA on the basis of the advice of the plan’s forner
actuary. By 1993, a new actuary had concl uded that the forner
actuary’s cal cul ati ons were erroneous and that the plan could not
afford an automatic COLA. The TCU Executive Council froze the
automatic COLA for future service accruals for active enpl oyees,
and the TCU plan’s current trustees sued the former trustees
under ERI SA for breach of fiduciary duty. The current trustees
all eged that, by followng the earlier actuary’s advice, the
former trustees had significantly increased the plan’s funding

requi renents. The former trustees defended by arguing that the

> Oher portions of the legislative history are not
particularly helpful in this case. They describe accrued
benefits in terns of what they are not: “In the case of a
defined benefit plan * * * The term “accrued benefit” refers to
pension or retirenment benefits and is not intended to apply to
certain ancillary benefits, such as nedical insurance or life
i nsurance”. H. Rept. 93-807, at 60 (1974), 1974-3 C. B. 236, 295.
The parties agree that the NPF COLA is a retirenent benefit and
not an ancillary benefit.
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current trustees could have mtigated plan | osses by elimnating
the automatic COLA for participants who retired before its
effective date in 1991

In its opinion, the District Court explained the purpose of
section 411(d)(6) by observing that “if an enpl oyee works with
the expectation that she is earning, and will receive, a pension
benefit, an enployer may not |ater decide not to give her the
benefit that it has prom sed and she has earned.” Id. Gting

Al essi v. Raybestos-Mnhattan, Inc., 451 U S. 504, 511 (1981),

the District Court noted that “The purpose of the requirenent [in
section 411(d)(6)] is to protect that which an enpl oyee has been

prom sed and has earned over tine.” Scardelletti v. Bobo, supra.

The court explained that “The question in our case is purely
whet her a | ater-added benefit nmay be consi dered an accrued
benefit.” Id. at n.7. The court concluded that the COLA “was
not an accrued benefit” as to participants who retired before the
COLA was adopted in 1991, because those participants “did not
work with the expectation that they would receive a COLA.” 1d.
O her courts have stressed the principle that an accrued
benefit is one that is promsed to the enpl oyee, accrued by the
enpl oyee during his or her tenure as an enpl oyee, and expected by
the enpl oyee to be avail able upon retirenent. In Hi ckey v.

Chi cago Truck Drivers Union, 980 F.2d 465 (7th Cr. 1992), for

exanpl e, a union’s defined benefit pension plan was anended to
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add a COLA to all retirenment benefits. 1In 1987, the plan was
term nated w thout provision for the funding of future COLAs.
Ms. Hi ckey and other plan participants brought an action to
preserve the COLA. They contended that the COLA was part of
their nonthly accrued retirenent benefit and could not be
elimnated without violating 29 U S. C. sec. 1054(g), the
equi val ent provision to section 411(d)(6). The Court of Appeals
for the Seventh Crcuit agreed with Ms. Hickey, finding that the
COLA benefit could not be reduced by anmendnent. The Court of
Appeal s observed t hat
A participant’s right to have his basic benefit
adj usted for changes in the cost-of-1iving accrued each
year along with the right to the basic benefit. A
participant’s entitlenment to his or her nornal
retirement benefit included, as one conponent, the
right to have the benefits adjusted pursuant to the

COLA provision. [ld. at 469.]

Simlarly, in Shaw v. Intl. Association of Machinists &

Aer ospace Wrkers Pension Plan, 750 F.2d 1458 (9th Cr. 1985),
the plan included a “living pension” feature. The |living pension
was anal ogous to a COLA benefit, because it provided for

adj ustnment of the benefit after retirement by substituting in the
benefit fornmula the current nonthly salary of the retiree’s old
job in place of the retiree’s final nonthly salary. The plan in
Shaw was anmended in 1976 to decrease the |living pension feature
and suit was brought by a participant who had retired in 1975.

Id. at 1460. The court in Shaw enphasized that the entire
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pensi on benefit-—including the [iving pension feature--was
“prom sed, anticipated and accrued.” 1d. at 1466. It expl ai ned:

Congress determ ned “that despite the enornous
growh in * * * [pension] plans many enpl oyees with
| ong years of enploynent are |osing anticipated
retirenent benefits owing to the | ack of vesting
provisions in such plans.” 29 U S . C. § 1001(a). The
Suprene Court has held, “Congress through ERI SA wanted
to ensure that ‘if a worker has been prom sed a defi ned
pensi on benefit upon retirenment — and if he has
fulfilled whatever conditions are required to obtain a
vested benefit — * * * he actually receives it.’”
[Ctations omtted.] Thus, the material avail able for
interpreting ERISA s definition of “accrual” always
refers to the terns of the pension plan itself. It is
those terns that raise the anticipa[tion of] of
retirement benefits that Congress sought to protect and
the “prom sed * * * defined pension benefit” that the
Suprenme Court has sought to protect. [ld. at
1465- 1466. ]

The courts in Hickey and Shaw rul ed that the COLA adj ust nent
and the living pension feature, respectively, fornmed part of the
participants’ accrued benefit and could not be elimnated. 1In so
hol di ng, both courts reasoned that the benefit suppl ement
i nvol ved had been prom sed to and relied on by affected enpl oyees
while they were enployed. Respondent points out, however, that
neither court made a distinction between those retirees who had
| eft enploynment before the retirement benefit was adopted and
those who retired after the COLA was adopted. (In Hi ckey, the
COLA was adopted in 1973, and termnated in 1987. |In Shaw, no

mention is made of when the “living pension” provision was
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adopted, although it was elimnated in 1976.°% Respondent
submts that this Court should adopt the rationale of Hi ckey v.

Chi cago Truck Drivers Union, supra, and decline to distinguish

bet ween the case of participants who retire before a COLA is
adopted and those who retire afterwards. Respondent cites
| anguage in Hi ckey to the effect that--
view ng the Plan as a whole, the COLA is an essenti al
el emrent of the normal retirenent benefit. The CCOLA
ensures that the retirenent benefits will not di mnish
inreal value over tinme. It provides the additional
retirement inconme each nonth that is necessary to
mai ntain the value of the retirenent benefits. [ld. at
468. ]
Respondent’ s argunent woul d have sone force if the opinion
in H ckey had made an affirmative holding that the COLA was an
accrued benefit for pre-1974 retirees. It did not. W instead

accept the conclusion of the court in Scardelletti v. Bobo,

supra, which found Hi ckey to be distinguishable. 1In the case

before it, the court in Scardelletti observed that “Here,

beneficiaries who retired before 1991 did not accrue any COLA
benefit.” 1d. The court stated:

Al though * * * the H ckey court did not
di stingui sh between pre-1973 and post-1973 retirees, it
does not necessarily follow that that distinction is
irrelevant for determ ning whether the benefits were

61n Shaw v. Intl. Association of Machinists & Aerospace
Wrkers Pension Plan, 563 F. Supp. 653, 655 (C.D. Cal. 1983),
the District Court’s opinion is silent on this fact as well,
al though it does quote froma description of the “living trust”
dated 1969, sone 6 years before the plaintiff retired and sone 7
years before the “living pension” was term nated.
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accrued. It is nost likely that there were few pre-

1973 retirees still receiving benefits under that plan,

and that the issue was not even raised in that case.

There is certainly no indication fromthe court’s

opinion that it was raised by the parties. [Ild.]

We conclude that the provisions of ERISA are neant to
preserve only those retirenment benefits accrued by an enpl oyee
during his tenure as an enployee. This conclusion follows from
t he | anguage of section 411(a)(7) that defines an accrued benefit
as one of an “enpl oyee” “comencing at normal retirenent age”.
The sane conclusion follows fromthe | egislative history
enphasi zi ng ERI SA protection of pension rights which have been
“slowy stockpiled” and fromthe cases which maintain that ERI SA
benefits were those which were “prom sed, anticipated, and
accrued.”

Respondent argues, in the alternative, that “if the NPF COLA
benefit is not considered to be an accrued benefit, it appears to
fit within the definition of a retirenent-type subsidy” within
t he nmeani ng of section 411(d)(6)(B)(i).” We di sagree. The
concept of a retirenent-type subsidy has an accepted neani ng as
it is used in section 411(d)(6)(B)(i). It does not refer to

postretirement COLAs. It refers to anmobunts paid to early

retirees above their normal pension benefits.

" Petitioner maintains that respondent’s alternate argunents
were not made in a tinmely fashion and that respondent thus bears
the burden of proof as to these arguments under Rule 217. In
vi ew of our disposition of these issues, we need not decide where
t he burden of proof lies.
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Pension plans frequently provide for early retirenent
benefits. Such early retirenments often conmence at age 55 and
require the fulfilnment of a mninmmperiod of service. The value
of the early retirenent benefit is calculated by first
determ ning the anmount that would be payable to the partici pant
at normal retirenent age, given the participant’s service and
conpensation as of the date of early retirenent. This value is
then reduced by a factor reflecting that benefit paynents wl|
begin earlier than was contenplated and, therefore, are likely to
continue for a longer period of tine. O ten, however,
early-retiring enployees are provided benefits which are not so
reduced. “The provision of an early retirenent benefit greater
than the actuarial equivalent of the normal retirenent benefit is

referred to as a subsidized early retirenent.” Bellas v. CBS,

Inc., 221 F.3d 517, 525 (3d Cir. 2000) (citing MG Il & G ubbs,
Fundanent al of Private Pensions 131-135 (6th ed. 1989)); see,

e.g., Rybarczyk v. TWR, Inc., 235 F. 3d 975, 978 (6th Gr. 2000)

(“The benefit received by early retirees was called, in the

jargon of the cognoscenti, a ‘subsidized benefit.”).?8

8 See also Dade v. N. Am Phillips Corp., 68 F.3d 1558, 1562
n.1 (3d Gr. 1995) (citing Bruce, Pension Cains Rights and
bligations 285 (1993)) (benefits paid under an early retirenent
program in light of sec. 411(d)(6)(B)(i), “are considered early
retirement subsidies because ‘nore is provided * * * than any
reasonabl e actuarial equivalent of the plan’s normal retirenent
benefits.’””); Ashenbaugh v. Crucible, Inc., Ret., 854 F.2d 1516,
1521 n. 6, 1528 n.12 (3d Cr. 1988) (benefits to an enpl oyee

(continued. . .)
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Section 411(d)(6)(B)(i) was added to the Code in 1984, as
part of the Retirenment Equity Act (REA), Pub. L. 98-397, 98 Stat.
1426 (1984). Before the REA, the anticutback rules did not
explicitly preclude plan anmendnents that reduced or elimnated
early retirenent benefits or retirenent-type subsidies. Because
many early retirenment prograns provided a benefit conmmencing
before normal retirenment age, such a benefit was found not to
fall within the definition of an “accrued benefit”. Bellas v.

CBS, Inc., supra at 523 n.2. The REA provided that an enpl oyee

woul d be protected froma plan anmendnent reducing his or her
early retirenent benefit or retirenent-type subsidy.® It did
not, however, affect the type of COLAs that are at issue here.
Moreover, even if we assunme for the sake of argunent that
the NPF COLAs were “retirenent-type subsidies”, they would not be
nonforfeitable under section 411(d)(6)(B)(i) as to those who
retired before the NPF COLA anendnents becane effective. By
treating retirenent subsidies as if they were accrued benefits,

t he REA broadens the scope of benefits protected under the

8. ..continued)
retiring before normal retirenent age “still have value in excess
of the anobunt that would be available to a retiring enpl oyee
under the conparable actuarially-reduced normal retirenent
benefit provisions. W agree * * * that this excess value is a
subsidy.”).

® Congress contenplated that the Treasury Departnent woul d
pronmul gate regul ations defining the term*®“retirenent-type
subsidy”. See sec. 411(d)(6)(B)(ii); see also 29 U S.C. sec.
1054(g)(2)(A). The Treasury Departnent has yet to do so.
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anticutback rule. It does not, however, expand the category of
persons who may accrue such benefits. Even after passage of the
REA, section 411(a)(7) still provides that the benefits protected
by the anticutback rule may be accrued only by enpl oyees. W
conclude that the “retirenent-subsidy” provisions of section
411(d)(6)(B) (i) do not serve as a basis for disqualifying the
Pl an.

The fact that the NPF COLA did not conme into effect until
1991 presents the question of whether, in providing the ad hoc
paynment fromthe NPF Fund for 1986 through 1990, the Trustees are
deened to have provided the NPF COLA benefits under the Plan
before 1991, pursuant to section 1.411(d)-4, Q&A-1(c)(1), Incone

Tax Regs.!® Respondent nmintains that the pre-1991 series of ad

10 Sec. 1.411(d)-4, QA-1(c)(1), Incone Tax Regs., provides:

(c) Plan ternms. (1) Ceneral rule.
CGenerally, benefits described in section
411(d)(6) (A), early retirenent benefits,
retirement-type subsidies, and optional forns
of benefit are section 411(d)(6) protected
benefits only if they are provided under the
terms of a plan. However, if an enpl oyer
establishes a pattern of repeated plan
amendnents providing for simlar benefits in
simlar situations for substantially
consecutive, limted periods of time, such
benefits will be treated as provi ded under
the terns of the plan, without regard to the
limted periods of time, to the extent
necessary to carry out the purposes of
section 411(d)(6) * * *

(2) Effective date. The provisions of
(continued. . .)
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hoc paynents fromthe NPF Fund established a pattern of repeated
pl an anmendnents providing for simlar benefits in simlar
situations for substantially consecutive, limted periods of
time. Hence, respondent argues, the ad hoc paynents are treated
under section 1.411(d)-4, Q&A-1(c)(1), Incone Tax Regs., as
permanent, nonforfeitable features of the Plan, without regard to
the 1-year period of tinme actually provided in the anendnents.

Respondent published Rev. Rul. 92-66, 1992-2 C. B. 93,
descri bing operation of rules regarding a pattern of repeated
pl an anmendnents. That ruling provides:

Whet her the recurrence of plan anmendnents

constitutes a pattern of anmendnents within the neaning

of section 1.411(d)-4 of the regulations is determ ned

on the basis of the facts and circunstances. Although

no one particular fact is determ native, relevant

factors include: (i) whether the anendnments are made on

account of a specific business event or condition; (ii)

the degree to which the anmendnent relates to the event

or condition; and (iii) whether the event or condition

is tenporary or discrete or whether it is a permnent

aspect of the enployer’s business. [1d.]

The ruling addressed an enployer’s decision to offer an
early retirenment “w ndow to its enpl oyees during each of 3

consecutive years of adverse business conditions. In the fourth

10¢, .. conti nued)
paragraph (c)(1) of this Q®A-1 are effective
as of July 11, 1988. Thus, patterns or [sic]
repeated plan anmendnents adopted and
effective before July 11, 1988 will be
di sregarded in determ ni ng whet her such
anmendnent s have created an ongoi ng optiona
formof benefit under the plan.
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year, business inproved, but the enployer’s costs did not
decrease to the extent projected. The enployer accordingly
offered an early retirenent wi ndow for the fourth year as well.
Respondent ruled that the enployer’s offering 4 consecutive years
of an “early retirenent w ndow’ was nade on account of specific
busi ness conditions and was not designed to create a permanent
benefit. Accordingly, the early retirenment w ndow provisions
were not deened to be part of the plan and could be discontinued
wi t hout disqualifying the plan.

Rev. Rul. 92-66, supra, was found to be convincing in

DeCarl o v. Rochester Carpenters Pension, Annuity, Wlfare &

S.U.B. Funds, 823 F. Supp. 115 (WD.N. Y. 1993). There, the

plaintiffs were retired union nenbers. Their pension fund was
“overfunded” for 1988, 1989, 1991, and 1992, and they were given
an extra yearend paynent (called, |ike the NPF COLAs, a “13th
check”) . Id. at 118. Because the plan’s actuary warned that
issuing a third consecutive 13th check in 1990 would violate the
pattern of anmendnent provisions of section 1.411(d)-4, Inconme Tax
Regs., the plaintiffs were not given a 13th check for 1990. The
plaintiffs argued before the District Court that the plan’s
trustees had established a pattern of anmendnents that gave rise
to a nonforfeitable right to a 13th check. The court di sagreed.
Rel ying on the provision of Rev. Rul. 92-66, supra, that nade the

exi stence of a pattern of anmendnments dependent upon whet her the
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amendnents resulted froma “business event or condition”, the
court held that the paynent of a 13th check depended upon the
busi ness event or condition of the Plan’s being overfunded for
the year in which the checks were issued. The court concl uded
that the paynment of the 13th check did not confer a
nonforfeitable benefit under section 1.411(d)-4, Incone Tax Regs.

Here, in his reply brief, respondent concedes that the
“effective date” provisions of section 1.411(d)-4, Q&A-1(c)(1),
| ncone Tax Regs., require that only the 1989 and 1990 anendnents
to the Plan may be considered for purposes of section 1.411(d)-4,
| ncome Tax Regs. Respondent continues to assert, however, that
the ad hoc paynents nade in 1989 and 1990 shoul d be considered to
be part of the Plan, although the NPF COLA did not cone into
effect until 1991.

We disagree. Here, as in DeCarlo, petitioner’s counsel
warned in 1988 that, as a result of the new regul ations, three
consecutive plan amendnents inserting an ad hoc COLA coul d be
construed to be a permanent anmendnent providing COLAs. Having
been alerted to the effects of repeated ad hoc paynents,
petitioner in 1989 doubled the funding required for the COLAs.
Nevert hel ess, two ad hoc paynments were still needed to neet the
i ntended 3-percent COLA for 1989 and 1990. Thus, here, as in
DeCarl o, the NPF Fund’s two ad hoc paynents were necessary

because of adverse “busi ness events or conditions”. Mor eover, in
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1990, petitioner decided to change the COLA paynents from a
series of ad hoc paynents into a permanent part of the plan. On
t hese facts, we cannot say that, under section 1.411(d)-4, Incone
Tax Regs., the two ad hoc paynents nade to supplenent the COLA
for 1989 and 1990 represented a pattern of anendnents that
requires us to deemthose two ad hoc paynents as part of the NFC
Pl an before 1991. W recognize that, absent the required
prospective application of the 1988 regul ation, the chronic
shortfall of the COLA funding from 1985 through 1991 m ght
suffice to show that the persistent shortfalls were not really
separate or transitory business events, but were rather
i ndi cations of a continuous feature of the plan. As noted,
however, section 1.411(d)-4, &A-1(c)(2), Income Tax Regs.,
precl udes us fromconsidering events before July 11, 1988.

We concl ude that the 1995 plan anmendnents, although they
removed COLA benefits which had been provided to the pre-1991
retirees, did not violate the anticutback provisions of section
411(d)(6). 1In so concluding, we find without nerit all arguments
not di scussed herein. Accordingly,

Deci sion will be entered

for petitioner.




