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MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: Respondent determ ned

deficiencies in petitioner’s Federal inconme taxes of $6, 727,

$6, 420, and $8, 106 for taxable years 1993, 1994, and 1995,



- 2 -

respectively. Respondent al so determ ned accuracy-rel ated
penal ti es under section 6662(a) for taxable years 1993 and 1994.1

At trial, respondent conceded that petitioner is not |iable
for penalties under section 6662(a). The sole issue renaining
for decision is whether paynents totaling $28,800 in each of the
years at issue nade by petitioner’s ex-husband to petitioner are
al i nrony or nontaxable child support.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioner resided in Atlanta,
Ceorgia, at the tinme her petition was fil ed.

Backgr ound

Petitioner was married to James H. Shepherd, Jr. (M.
Shepherd) from 1977 until she obtained a divorce on April 18,
1989. Two children were born of the marriage: James H. Shepherd
[11, born on Decenber 23, 1979, and Julie H Shepherd, born on
Septenber 5, 1981. Petitioner filed for divorce on January 27,
1988. A tenporary order was entered by agreenent of the parties
on May 11, 1988, providing for paynent to petitioner of tenporary
al i mony of $3,000 per nonth.

Petitioner and M. Shepherd thereafter engaged in settl enent
negoti ations through their attorneys to arrive at an agreenent

regarding the equitable division of their marital property,

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue.
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paynment of alinmony and child support, and custody of the
children. At least two witten offers in settlenent, the first
dat ed Septenber 16, 1988, and the second dated January 13, 1989,
wer e proposed by petitioner’s divorce counsel. In proposing
alinony terns, the offers make no reference to the parties’
children. The first offer proposes a 10-year termfor alinony
paynents, and the second offer proposes a reduced anount to be
paid as alinony but is silent as to the period of tine over which
paynments are to be made. The settl enent negotiations eventually
resulted in a settlenent agreenent between the parties which was
signed on April 17, 1989, and entered as part of the Final
Judgnent and Decree of Divorce on April 18, 1989.

The settl ement agreenent required M. Shepherd to nake
nmont hl y paynents, characterized as “alinony for the support and
mai nt enance of Wfe”, in the anount of $2,400 to petitioner for
10 years beginning May 1, 1989, and ending April 30, 1999. Under
t he agreenent, the paynents term nate i nmedi ately upon the death
of M. Shepherd or petitioner, or upon petitioner’s remarriage or
her engaging in “a nmeretricious relationship as defined by
OC.GA 819-6-19". The agreenent also states that M. Shepherd
was under no obligation to make substitute paynents follow ng the
death of petitioner. The end of the 10-year period in which
petitioner was to receive the paynments was within 6 nonths of

Septenber 5, 1999-—-Julie Shepard s (Julie) 18th birthday.
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The settlenent agreenent further provided that petitioner
woul d have custody of the children and receive nonthly “child
support for the benefit of the mnor children” in the anount of
$650 per child from M. Shepherd wi th annual increases
commensurate wth increases in the consumer price index. Under
the terns of the agreenent, child support paynents were to
continue for each child as long as petitioner had custody of that
mnor child or until the child died, married, or reached the age
of 18, whichever occurred first. In addition, if the alinony
paynments were to cease due to petitioner’s remarriage or because
she engaged in a neretricious relationship, the child support
paynents would i nmediately increase to $1, 200 per nonth per
chil d.

Petitioner filed U S. individual inconme tax returns for
1993, 1994, and 1995, and treated the $28,800 in “alinony”
recei ved each year from M. Shepherd under the terns of the
settl ement agreenent as nontaxable child support. Respondent
mai ntai ns that the paynments were in fact alinony and thus should
be included in petitioner’s taxable incone.

Di scussi on

Alinony is taxable to the recipient and is deductible by the
payor. See secs. 71(a), 215(a). Child support paynents, on the

ot her hand, are neither includable in inconme under section 71 nor
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deducti bl e under section 215. See sec. 71(c). Alinony is any
paynment in cash if:

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunment does not

desi gnate such paynent as a paynent which is not

includible in gross inconme under this section and not

al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sanme household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the

death of the payee spouse. [Sec. 71(b)(1).]

Child support is that part of a paynent which the divorce or
separation instrunent fixes as payable for the support of the
children of the payor spouse. See sec. 71(c)(1l). An anount is
treated as fixed under section 71(c)(1l) and thus treated as child
support if it will be reduced “on the happening of a contingency
specified in the instrunent relating to a child (such as
attaining a specified age, marrying, dying, |eaving school, or a
simlar contingency),” sec. 71(c)(2)(A), or “at a tinme which can
clearly be associated with [such] a contingency.” Sec.
71(c)(2)(B)

Tenporary regul ati ons promul gated under section 71 provide

t hat paynents which would otherwi se qualify as alinony are
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presunmed to be child support if they are reduced within 6 nonths
of the date the payor’s child turns 18, 21, or the | ocal age of
majority. See sec. 1.71-1T(c), Q&%A-18, Tenporary |ncone Tax
Regs., 49 Fed. Reg. 34451, 34457 (Aug. 31, 1984). This
presunption can be overcone if the facts indicate that the tine
of the reduction in paynents “was determ ned i ndependently of any
contingencies relating to the children of the payor.” 1d.; see

Hll v. Conmi ssioner, T.C. Menob. 1996-179. The tinme is sel ected

i ndependently of any contingencies relating to the children if it
is merely a coincidence that the date paynents are reduced falls

near a child s birthday. See H Il v. Conmm ssioner, supra.

Petitioner contends that the paynents at issue are child
support even though the settlenent agreenent |abels them alinony
because she accepted the settlenent agreenent based on the fact
that the paynments would termnate within 6 nonths of her
daughter’s 18th birthday and based on her understanding that this
fact woul d cause the paynents to be deened child support for
pur poses of Federal inconme tax treatnment. Petitioner does not
di spute that the paynents otherw se would constitute alinony.

Respondent concedes that the paynents are presuned to be
child support under the tenporary regul ati ons because they
termnate within 6 nonths of Julie’'s 18th birthday. Respondent,
however, maintains that the presunption is overcone by the facts

surroundi ng petitioner’s settlenent negotiations with her ex-
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husband which indicate that it was nerely a coincidence that the
al i nrony paynents termnated within 6 nonths of Julie’'s 18th

bi rt hday.

We agree with respondent that the presunption that the
paynments are child support is overcone by evidence that the
term nation of the paynents to petitioner was determ ned
i ndependently of any contingency relating to petitioner and
M . Shepherd’ s children.

The settl enment agreenent provides for alinony paynents for a
termof 10 years and nakes no reference to Julie’ s 18th birthday
inits alinmony provision. Likew se, the proposed offers in
settlenment frompetitioner’s attorney, which preceded the final
settl ement agreenent, nmake no reference to the parties’ two
children in their proposed alinony provisions. The settlenent
of fers suggest that the only disputed termof the alinony
paynments was their anmount and not the period of tinme over which
t he paynents woul d occur.

Moreover, there is no evidence of any di scussion between the
parties of Julie’s 18th birthday in conjunction with the
negoti ation of alinony paynments. M. Shepherd s divorce counsel
testified that he was “absolutely positive” there was never any
di scussion that alinony would termnate on the 18th birthday of
either of the parties’ two children. He further testified that

the 10-year term of alinony was requested when negotiations first
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began and that the only point of contention regarding alinony was
t he anbunt that woul d be paid.

The record does indicate that Julie’s 18th birthday and
petitioner’s understanding of the Federal tax inplications of the
term nation date of the alinony paynents factored into
petitioner’s decision to consent to the terns of the settl enent
agreenent. Petitioner’s |ead divorce counsel testified that
petitioner was concerned with having the alinmony paynents
continue until her children were finished with school. He
further testified that he had discussed with petitioner the
presunption arising under the tenporary regul ations that paynents
coinciding wth a child s 18th birthday woul d be considered to be
child support, and he indicated that petitioner’s willingness to
enter into the settlenent agreenent was based on her
understanding of this presunption. Neither petitioner nor her
| ead di vorce counsel, however, indicated that this issue was
di scussed with M. Shepherd or with his attorney.

Petitioner’s consideration of Julie’s 18th birthday w thout
any discussion of its significance with M. Shepherd or with his
attorney is not enough under the facts of this case for us to
conclude that it was anything nore than a coincidence that the
10-year termof the alinony paynents ended wthin 6 nonths of

Septenber 5, 1999. See Hill v. Conm ssioner, supra. |If M.

Shepherd had accepted petitioner’s Septenber 16, 1988, offer in
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settlenent, a final settlenent agreenent woul d have been reached
before April 17, 1989, and the 10-year termof the *“alinony”
paynments woul d not have expired within 6 nonths of Julie’ s 18th
bi rt hday. W thus conclude that the paynents at issue are
al i nony and includable in petitioner’s incone.
To reflect the foregoing,

Deci sion will be entered for

respondent for the deficiencies in tax

and for petitioner for the penalties

under section 6662(a).




