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SUPPLEMENTAL MEMORANDUM CPI NI ON
DAWSON, Judge: This case was assigned to Special Trial
Judge Norman H. Wl fe pursuant to Rules 180, 181, and 183. Al
Rul e references are to the Tax Court Rules of Practice and

Procedure. All section references are to the Internal Revenue
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Code in effect at the time the petition was filed, unless
ot herwi se i ndi cat ed. The Court agrees with and adopts the
opi ni on of the Special Trial Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

WOLFE, Special Trial Judge: This matter is before us on

remand fromthe Court of Appeals for the Second Circuit. In

Sicari v. Conmm ssioner, T.C Menp. 1997-104 (Sicari 1) we granted

respondent’'s notion to dismss for lack of jurisdiction on the
ground that respondent had properly mailed the notice of
deficiency by certified mail to petitioners' |ast known address
and that petitioners had failed to file a tinely petition for a
redeterm nation of inconme tax deficiencies. The Court of Appeals
for the Second G rcuit has concluded that we erred in hol ding
that the notice was mailed to petitioners' |ast known address and
has vacated our decision and ordered us to make findi ngs whet her
the notice of deficiency, regardl ess of inproper addressing,
actually was delivered to petitioners. See Sicari V.

Conmm ssioner, 136 F.3d 925 (2d Cir. 1998), vacating and remandi ng

T.C. Meno. 1997-104. W find that the statutory notice was not
actually delivered to petitioners.
Backgr ound

The background of this case was summari zed in Sicari | and

we incorporate that statenent of background w thout repetition,
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except as to certain matters directly bearing on the issue of
actual delivery.

On Cctober 9, 1992, respondent issued to petitioners by
certified mail, return recei pt requested, a statutory notice of
deficiency (the statutory notice) addressed as follows: M.

Ant hony Sicari and Ms. Esther Sicari, Route 208, Gardiner, NY
12525 (the route 208 address).

During 1992, the Postal Service had changed petitioners
permanent mailing address to the follow ng address: 871 Route
208, Gardiner, NY 12525. Early in 1992, the postnaster of
Gardi ner, New York, Marianne Wal ker (Wal ker), issued notices
expl ai ni ng the address changes and notifying Gardi ner Postal
Service custoners that regardl ess of the changes, all mail woul d
be delivered without interruption. |In fact, the Gardi ner Postal
Service delivered mail to custoners even if it was addressed to
the route 208 address throughout 1992 and up to the tinme of
trial. In October 1992, the Postal Service treated nai
addressed to the route 208 address as properly addressed.

In 1992, Theresa Wlliams (WIlianms) was the letter carrier
for the postal route that includes route 208 and the Sicar
resi dence. She worked throughout the nonth of COctober 1992
w thout mssing a day for sick |eave or vacation. She was well
acquainted with the location of the Sicari residence. During

1992, if itens of certified mil were addressed to petitioners at
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the route 208 address, WIllianms would deliver themto
petitioners.

Wl lians does not renenber the envel ope containing the
statutory notice. She is unable to recall whether she delivered
this particular piece of mail.

On Novenber 10, 1992, the envel ope containing the statutory
noti ce was returned, unopened, to respondent. The envel ope bore
a "Returned to Sender"” stanpnmark in red ink, and the "REASON
CHECKED' for return was "Uncl ained". Additionally, the words
"Return uncl ai nred" had been handwitten, by Wal ker, at the top of
t he envel ope. The envelope also listed three dates. Two of
t hese dates purported to be the dates on which WIlians had
delivered to petitioners notices informng themthat they needed
to cone to the Post Ofice to claimthe envel ope. The |ast date
i ndi cates the date on which the envel ope was returned to
respondent. The date of the "1st Notice" was |listed as "9-24",
presumably a reference to Septenber 24, 1992. This date preceded
the date of the enclosed notice of deficiency by nore than 2
weeks. The date on the "2nd Notice" was |listed as "10-16", and
the date of return was listed as "10-19".

Respondent nmade no further effort to contact petitioners
concerning the tax deficiencies.

One of petitioners' accountants and tax advisers, Noreen

Masztal, C. P. A, testified that in m d-1992 she warned
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petitioners to anticipate the statutory notice. She stated that
she repeatedly spoke with petitioner Anthony Sicari (petitioner)
about the inportance of the statutory notice and repeatedly
enphasi zed that he should call her as soon as he received it.
According to her, petitioner several tines denied receiving the
statutory notice and assured her that he would call her as soon
as he received it.

Petitioner confirmed the accountant's testinony and deni ed
receiving the statutory notice of deficiency until June 1995,
when he nmet with an Internal Revenue agent to discuss an
unrel ated matter. Petitioner Esther Sicari also stated that she
never had failed to accept certified mail or pick up such mail in
response to a notice. Petitioners commenced the present action
on June 30, 1995, by filing a petition for redeterm nation of the
deficiencies, and thereafter respondent filed the notion to
dism ss for |lack of jurisdiction.

Di scussi on

The opinion of the Court of Appeals for the Second G rcuit
is that in this case respondent did not satisfy the requirenents
of section 6212 for mailing of a notice of deficiency to the
taxpayer's | ast known address by certified or registered mail.
Nevert hel ess, as the Court of Appeals states, the notice here
woul d be considered valid if the taxpayers received actual notice

of the deficiencies and were not prejudiced in tinmely filing
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their petition. See Sicari v. Conmm ssioner, 136 F.3d 925 (2d

Cr. 1998), (citing Pugsley v. Conmm ssioner, 749 F.2d 691, 692-

693 (11th Cr. 1985)); see also Frieling v. Comm ssioner, 81 T.C

42, 53 (1983). There is a strong presunption in the law that a
properly addressed letter will be delivered, or offered for

delivery, to the addressee. See Hoffenberg v. Conm ssioner, 905

F.2d 665, 666 (2d GCir. 1990), affg. T.C. Meno. 1989-676; Ml der
v. Conmm ssioner, 855 F.2d 208, 212 (5th Gr. 1988), revg. T.C

Meno. 1987-363; Zenco Engineering Corp. v. Conm ssioner, 75 T.C

318, 323 (1980), affd. 673 F.2d 1332 (7th Cr. 1981). This
presunption can be rebutted wth a showi ng of postal m shandli ng.

See Mulder v. Conm ssioner, supra (lack of return receipt for

deficiency notice indicates Postal Service m shandl ed the

notice); Estate of McKaig v. Conm ssioner, 51 T.C. 331 (1968)

(envel ope was diverted by the Post Ofice); Violette v.

Comm ssioner, T.C Meno. 1994-173 (envel ope with notation

indicating "First Notice, 1-30-83", which preceded issuance of
the notice of deficiency dated 01-27-86, "suggests a | ack of
attention to detail that we are unwilling to overl ook under such
circunstances”.) Here we nust determ ne whether, given the
strong presunption of delivery, there was actual delivery of the
noti ce of deficiency.

Al t hough the envel ope containing the notice of deficiency

was received by the Gardiner Post Ofice and was treated by the
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Postal Service as properly addressed, we are not convinced that
the notice actually was delivered to petitioners. The envel ope
that contained the notice of deficiency indicates that there was
sonme postal m shandli ng.

The date of "First Notice" precedes the issuance of the
notice of deficiency. The envelope reflects an initial delivery
attenpt on Septenber 24, 1992. The notice of deficiency was
i ssued on Cctober 9, 1992. The first notice of delivery date
precedes the date of issuance by 2 weeks, and plainly this
ci rcunst ance evi dences m shandling of this itemby the postal
authorities.

The return date does not correspond with proper nai
handl i ng procedure as provided by postal regul ations. Postal
regul ati ons provide:

The carrier nust |eave a notice of arrival * * * if the

carrier cannot deliver the certified article for any

reason. The article is brought back to the post office

and held for the addressee. |If the article is not

called for within 5 days, a final notice is issued. |If

the article is not called for or redelivery of the

article is not requested, it nust be returned after 15

days, unless the sender specifies a | esser nunber on

the mail piece. Donestic Mail Mnual sec. 912.55.

The statutory notice of deficiency was mail ed by respondent
on Cctober 9, 1992. |If the first attenpted delivery was on
Cct ober 10, 1992, the envel ope did not have to be returned until
Cct ober 26, 1992. The markings on the envel ope indicate that the

envel ope was returned on Cctober 19, 1992. The envel ope was not
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handl ed pursuant to the postal regulations, and this is further
evi dence of postal m shandli ng.

Wllians testified that she could not recall delivering this
particul ar piece of mail. Such a lack of recollection my seem
entirely appropriate in view of the |arge nunber of itens handl ed
each day by a letter carrier. Here the itemwas certified and
supposedly went out for delivery several tines before return to
the sender with markings that are chronol ogically inpossible.

In sum the letter carrier has no recollection of the item
at |l east one of the stanpings on the envelope is at best
i naccurate; and the postal authorities failed to follow their own
regul ati ons concerning the handling of certified nail. There is
evidence of irregularity in the Postal Service's handling of the
itemhere and, with respect to the issue of actual delivery,
those irregularities are too significant to be ignored.

Addi tionally, both petitioners have testified that they did
not receive the certified nmail delivery they were awaiting.

Ant hony Sicari was explicit and enphatic in his testinony that he
had been told to await the deficiency notice and call his tax
advi sers i medi ately upon the recei pt of such a docunent. One of
hi s accountants, Noreen Masztal, testified that she had expl ai ned
to M. Sicari that the 90-day letter should be expected and that

in their own interests the Sicaris should act on it pronptly.



- 9 -

The Sicaris deny actual receipt although they were expecting
the 90-day letter. The letter carrier does not renenber
delivering the letter. Postal procedures were not followed, and
the actual envelope is m snmarked. The address enpl oyed by
respondent, while it generally should have resulted in delivery
of the mail, was not the taxpayers' |ast known address.

Under all these circunstances, we find that actual delivery
was not acconpli shed.

Accordi ngly, based upon the facts and circunstances of this
case, we wll deny respondent's notion to dismss for |ack of
jurisdiction and will dismss for lack of jurisdiction on the
ground that no valid notice of deficiency was ever issued or

delivered to petitioners.

An appropriate order wll

be i ssued.



