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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

FOLEY, Judge: By notices dated Decenber 9, 1998, respondent
determ ned the foll ow ng deficiencies and additions to tax

relating to petitioner's Federal incone taxes:



Year_ Defi ci ency Sec. 6651(a) Sec. 6654
1992 $3, 011 $742 $129
1993 3, 807 952 159
1994 5,783 1,446 298
1995 5, 496 1, 359 296
1996 5,817 1,453 309

Al'l section references are to the Internal Revenue Code in effect
for the years in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

After concessions, the remaining issues for decision are
whet her petitioner is liable for: (1) Inconme and sel f-enpl oynment
taxes relating to reconstructed sel f-enpl oynent incone and (2)
additions to tax.

FI NDI NGS OF FACT

Petitioner resided in Dallas, Texas, at the tine his
petition was filed. During the years in issue, petitioner worked
in both permanent and tenporary positions for various businesses.
Petitioner received $25,968, $21, 103, $7,398, $10,936, and $5, 529
of wages, interest incone, and unenpl oynment conpensation rel ating
to 1992, 1993, 1994, 1995, and 1996, respectively. Petitioner
did not file tax returns for any of the years in issue.

On July 24, 1996, petitioner submtted a Pre-Enpl oynent
Questionnaire (questionnaire) to Jakes’ Tenps. On the
guestionnaire, petitioner listed several previous enployers.

Petitioner stated that he worked for Pro Staff during 1995 and
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for Perrier Goup of America during 1995 and 1996. At the tine
he made his determ nations, respondent had no record (i.e., no
Forms W2 or 1099) of petitioner’s working for either of these
busi nesses.

Petitioner failed to provide respondent with any information
relating to his inconme. Respondent, using 1992 as the base year,
reconstructed petitioner’s gross incone relating to 1993 through
1996 by applying the Consuner Price Index (CPl) nethod to 1993
t hrough 1996 and subtracting i ncome reported on Forms W2 and
1099. On Decenber 9, 1998, respondent nmiled petitioner notices
of deficiency in which respondent determ ned that petitioner:

(1) Received sel f-enploynment incone of $5,524, $19, 986, $17, 165,
and $23,329 relating to 1993, 1994, 1995, and 1996, respectively;
and (2) was liable for incone tax and, pursuant to section 1401,
sel f - enpl oynent t ax.

OPI NI ON

Reconstructed Sel f - Enpl oynent | ncone

Cenerally, a notice of deficiency is presuned correct, and
t he taxpayer bears the burden of proving that the determ nation

is erroneous. See Welch v. Helvering, 290 U S. 111, 115 (1933).

The Court of Appeals for the Fifth Grcuit, where an appeal would
lie, has recognized, however, that “a court need not give effect
to the presunption of correctness in a case involving unreported

incone if the Conm ssioner cannot present sonme predicate evidence
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supporting its determnation.” Portillo v. Conm ssioner, 932

F.2d 1128, 1133 (5th Gr.), affg. in part and revg. and remandi ng
in part T.C. Meno. 1990-68. |f the presunption of correctness
does not apply, respondent’s determnation will be deened
arbitrary, and he will bear the burden of proving it correct.

See Sealy Power, Ltd. v. Conm ssioner, 46 F.3d 382, 386 (5th Gr

1995), affg. in part and revg. and remanding in part T.C Meno.
1992-168. Thus, respondent must establish that he had predicate
evidence for his determ nations that petitioner received self-
enpl oynent incone relating to 1993 through 1996.1

Respondent has established that he had predicate evidence
(1.e., the questionnaire) for his determ nations that petitioner
recei ved sel f-enploynment inconme in 1995 and 1996. The
presunption of correctness is applicable, and petitioner failed
to present sufficient evidence establishing that these
determ nations are erroneous. Accordingly, we sustain
respondent’s determnations relating to petitioner’s incone and
sel f-enpl oynent tax deficiencies relating to 1995 and 1996.

Respondent failed, however, to establish that he had

predi cate evidence for his determ nations that petitioner

! Respondent, citing Parker v. Conm ssioner, 117 F.3d 785
(5th Gr. 1997), contends that he does not have to establish
predi cate evidence for these determ nations. W disagree. The
hol ding in Parker applies only to Conm ssioner’s determ nations
relating to incone reported by third-party payors. See id. at
787 (hol ding that respondent has no duty to investigate third-
party paynent reports that are not disputed by the taxpayer).
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recei ved sel f-enploynent inconme in 1993 and 1994. See, e.g.,

Senter v. Comm ssioner, T.C Meno. 1995-311 (concl udi ng that

respondent failed to provide predicate evidence to support her
deficiency determ nations based on CPl cal culations). Therefore,
respondent has the burden of coming forward with evidence to
establish the existence and anount of any deficiency. See

Jackson v. Comm ssioner, 73 T.C. 394, 401 (1979). Respondent

failed to present any evidence relating to these determ nati ons.
Accordingly, we do not sustain respondent’s determ nations
relating to petitioner’s incone and sel f-enpl oynent tax
deficiencies relating to 1993 and 1994.

1. Additions to Tax

Respondent determ ned that petitioner is |liable, pursuant to
sections 6651(a) and 6654, for additions to tax for failure to
file timely Federal inconme tax returns and to nmake estimated tax
paynents, respectively, relating to the years in issue.

Petitioner failed to present any evidence relating to these
i ssues. Accordingly, we sustain respondent’s determ nations.

Contentions we have not addressed are irrel evant or
meritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




