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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a deficiency of $2,430
in petitioner’s Federal inconme tax for 2006. The sole issue for

decision is whether petitioner is entitled to a m scell aneous
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item zed deduction based on $17,088! in clai ned expenses for
2006.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. Petitioner
resided in Mssouri when the petition was fil ed.

In May 2006 petitioner noved from Rockford, Illinois, to
Fl ori ssant, M ssouri, and found a job in sales wwth M Mrketi ng,
Inc. (M Marketing), which sold office supplies to businesses.
Petitioner worked for MW Marketing from June 2006 through
Decenber 2006. 2

Petitioner’s job with MW Marketing consisted primarily of
visiting businesses in her sales territory and attenpting to sell
office supplies. Petitioner also attenpted to generate sal es
t hrough mailings to businesses both within and w thout her sales
territory. For exanple, petitioner sent sales flyers to
busi nesses she was famliar with in her honetown of Rockford,

[11inois.

Al nmonetary figures have been rounded to the nearest
dollar. Unless otherw se indicated, all section references refer
to the Internal Revenue Code in effect for the year in issue, and
all Rule references refer to the Tax Court Rules of Practice and
Pr ocedure.

2During part of her enploynent with MV Marketing, petitioner
wor ked part tinme.
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On or about June 8, 2006, petitioner purchased a 2001
Chevrol et Cavalier that she used primarily for her work with MW
Mar keting. The vehicle s odoneter reflected 65,779 mles on the
date of purchase, and petitioner recorded the vehicle’'s m|l eage
at the beginning and end of each workday.

During her enployment with MV Marketing, petitioner began
each workday wth a sales neeting at W Marketing's office in St.
Louis, Mssouri. At the neeting, petitioner was assigned a sales
territory.® Petitioner then spent the rest of her workday
visiting businesses in her sales territory and attenpting to sell
office supplies. At the end of each workday, petitioner returned
to W Marketing s office for an evening neeting where she turned
in her sales figures for the day.

Petitioner was paid solely on comm ssion. 1In 2006 she
recei ved comm ssion inconme of $3,307 from W Marketing. MW
Mar keting did not reinburse petitioner for m | eage, postage, or
ot her expenses.

Petitioner’s 2006 Federal incone tax return was prepared by
H&R Bl ock. Petitioner brought her Fornms W2, Wage and Tax

Statenent, for all of the conpanies she worked for in 2006, * as

3Sales territories were typically assigned weekly but would
soneti mes change during the week if, for exanple, the sal esperson
had exhausted the territory.

“Petitioner received Forns W2 with respect to her taxable
year 2006 from W Marketing, Omi Consuner Tax, Inc., and Ceneral
(continued. . .)
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wel | as a shoebox full of receipts, to H&R Bl ock, and a return
preparer at H&R Bl ock conpleted her return. It is not clear
whet her the return preparer nmade any attenpt to distinguish
deducti bl e from nondeducti bl e expenses or whether the return
preparer sinply added up the receipts and deducted the sum as
unr ei nbur sed enpl oyee busi ness expenses.

On her 2006 Form 1040, U.S. Individual |Inconme Tax Return,
petitioner clainmed $16,614 in unrei nbursed enpl oyee busi ness
expenses. These expenses consisted of $8,340 in vehicle expenses
(on the basis of 18,741 mles driven for business between June
and Decenber 2006) and $8, 274 of other busi ness expenses.
Petitioner also clainmed $474 in tax preparation fees. After
application of the 2-percent floor, these expenses totaling
$17, 088 generated a deduction anmount of $16, 203.

On January 28, 2009, respondent issued a notice of
deficiency with respect to petitioner’s 2006 Federal incone tax
return. Respondent disallowed all of petitioner’s unreinbursed
enpl oyee busi ness expenses and tax preparation fees. Petitioner
tinely filed a petition with this Court contesting the notice of
defi ci ency.

At trial petitioner submtted only 14 receipts to

substanti ate the unrei nbursed enpl oyee busi ness expenses and t ax

4(C...continued)
Mot or s.
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preparation fees clainmed on her 2006 Federal incone tax return.
Petitioner also submtted a mleage log with respect to her use
of the Chevrolet Cavalier from June through Decenber 2006.
Petitioner explained that she kept nost of her receipts in the
office of a retail store where her then boyfriend worked and that
the receipts were | ost when authorities seized the store as part
of an unrel ated investigation.

OPI NI ON

Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer generally bears the burden of proving he or she is

entitled to the deductions clained. Rule 142(a); New Col oni al

lce Co. v. Helvering, 292 U S. 435, 440 (1934). |f the taxpayer

produces credi bl e evidence with respect to any factual issue
rel evant to ascertaining the taxpayer’s liability and neets
certain other requirenents, section 7491(a) shifts the burden to
the Comm ssioner with respect to these factual issues.
Petitioner does not assert that section 7491(a) shifts the burden
to respondent, and the record does not permt us to conclude that
section 7491(a) applies. Consequently, petitioner bears the
burden of proof with respect to all factual issues.

Section 162(a) generally allows a deduction for all ordinary
and necessary expenses paid or incurred during the taxable year

in carrying on any trade or business. Unreinbursed enpl oyee
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busi ness expenses generally are deducti bl e under section 162(a).
However, such expenses are m scell aneous item zed deductions, see
secs. 62(a)(1), 67(b), and are deductible only to the extent such
deductions, in the aggregate, exceed 2 percent of the taxpayer’s

adj usted gross incone, sec. 67(a); Al exander v. Comm ssioner,

T.C. Meno. 1995-51, affd. 72 F.3d 938 (1st Cir. 1995). Tax
preparation fees generally are deducti bl e under section 212(3)
but al so are subject to the 2-percent floor for m scell aneous
item zed deductions. Sec. 67(a); see, e.g., Crouch v.

Conmi ssioner, T.C. Menp. 1995-289. No deduction is allowed for

personal, living, or famly expenses. Sec. 262.
Taxpayers mnmust mai ntain adequate records to substantiate

their claimed deductions. Sec. 6001; Shea v. Comm ssioner, 112

T.C. 183, 186 (1999); sec. 1.6001-1(a), Incone Tax Regs. Wen a
t axpayer establishes that he or she has incurred a deductible
expense but is unable to substantiate the exact anount, we may
estimate the deducti bl e anount (the Cohan rule). GCohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Commi ssioner, 85 T.C 731, 742-743 (1985). In these instances,

the Court is permtted to make as cl ose an approxi mati on of the
al l owabl e expense as it can, bearing heavily against the taxpayer
whose inexactitude is of his or her own making. Cohan v.

Conmi ssi oner, supra at 544. To estinmate the anpbunt of an

expense, however, the Court nust have some basis upon which to
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make an estimate. Vanicek v. Conm ssioner, supra at 742-743.

Wt hout such a basis, any allowance woul d anmount to “ungui ded

| argesse.” Wllians v. United States, 245 F.2d 559, 560 (5th

Cir. 1957).

In sone instances, a taxpayer nust satisfy strict
substantiation requirenents to deduct expenses that would
ot herwi se be deducti bl e under section 162. For exanple, section
274(d) provides that no deduction is allowed with respect to,
inter alia, any listed property (as defined in section
280F(d)(4)), unless the taxpayer substantiates by adequate
records or by sufficient evidence corroborating the taxpayer’s
own statenment (1) the anount of the expense or item (2) the tine
and place of the travel, entertainnent, or expense; (3) the
busi ness purpose of the entertainnent or expense; and (4) the
taxpayer’s relationship to the person or persons entertai ned.
Section 280F(d)(4) defines listed property as, inter alia, any
passenger autonobile or any other property used as a neans of
transportation. Section 274(d) supersedes the Cohan rule with

respect to section 280F(d)(4) listed property. Sanford v.

Conm ssioner, 50 T.C. 823, 827-828 (1968), affd. 412 F.2d 201 (2d

Cr. 1969). Consequently, we are precluded fromallow ng vehicle
expenses on the basis of any estimate or approxi mation or the

t axpayer’s uncorroborated testinony. |d.



A. Vehi cl e Expenses

As not ed above, vehicle expenses that are deducted as
busi ness expenses will be disallowed in full unless the taxpayer
satisfies strict substantiation requirenents. Secs. 274(d),
280F(d)(4). As applicable to vehicle expenses, section 274(d)
requi res a taxpayer to substantiate the expenses by adequate
records or other corroborating evidence of (1) the anount of each
use (i.e., the mleage), (2) the time and place of the use, and

(3) the business purpose of the use. See Fessey v. Conm Ssioner,

T.C. Meno. 2010-191; sec. 1.274-5T(b)(6), (c)(2), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46016, 46017 (Nov. 6, 1985). 1In
t he absence of adequate records to substantiate an el ement of an
expense, a taxpayer may establish an el enent by “his own
statenent, whether witten or oral, containing specific
information in detail as to such elenent”, and by “other
corroborative evidence sufficient to establish such elenent.”
Sec. 1.274-5T(c)(3)(i), Tenporary Incone Tax Regs., 50 Fed. Reg.
46020 (Nov. 6, 1985).

Petitioner kept track of her autonobile m|eage using a
daily mleage |og. However, there are several problens with the
mleage log. First, the mleage |og sinply notes the odoneter
readi ng on petitioner’s car at the beginning and end of each day
and includes no information regardi ng where petitioner drove, the

purpose of the trip, or petitioner’s business relationship to the
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persons she visited. Second, petitioner included in the m|leage
|l og the roughly 27 mles she drove each workday commuting to and
from W Marketing’s office.® Finally, petitioner conceded that
she may have included sone personal trips in the mleage |og.®
Petitioner did not present any evidence at trial, such as
appoi nt mrent books, cal endars, or maps of her sales territories,
to corroborate the bare information contained in the mleage |og,
nor did she testify with any specificity regarding her vehicle
expenses in 2006.

Al t hough we do not doubt that petitioner used her Chevrol et
Caval i er for business between June and Decenber 2006, we have no
choice but to deny in full petitioner’s deduction for m | eage
expenses. For the reasons discussed in the precedi ng paragraph,
petitioner’s mleage | og does not satisfy the adequate records
requi renent of section 274(d), petitioner did not present any
docunentary evidence to corroborate the mleage |og, and
petitioner’s testinony was not detailed or specific enough to
satisfy the requirenents of section 274(d) and section

1.274-5T(c)(3), Tenporary Incone Tax Regs., supra. Moreover, we

°I't is well established that expenses incurred in conmuting
fromone’s hone to one’s place of enploynent are nondeducti bl e.
E.g., Randol ph v. Conmm ssioner, 74 T.C 284, 292 (1980).

®Respondent al so argues there is no evidence that the
m | eage | og was prepared contenporaneously. However, we accept
as credible petitioner’s testinony that she recorded her m | eage
at the beginning and end of each day.
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are not permtted to estinate petitioner’s m | eage because
section 274(d) supersedes the Cohan rule. Consequently,
petitioner’s deduction for m | eage expenses is denied in full.

B. O her Busi ness Expenses

As not ed above, unrei nbursed enpl oyee busi ness expenses
general ly are deducti bl e under section 162(a), subject to the 2-
percent floor of section 67(a). However, a taxpayer’s failure to
seek reinbursenent fromhis or her enployer for expenses that
wer e rei nbursabl e under the enployer’s reinbursenent policy
precl udes deducti ng such expenses as unrei nbursed enpl oyee

busi ness expenses. Owvis v. Conm ssioner, 788 F.2d 1406, 1408

(9th Gr. 1986), affg. T.C. Menp. 1984-533; Lucas v.

Comm ssioner, 79 T.C. 1, 7 (1982). W accept as credible

petitioner’s testinony that MV Marketing did not, and woul d not,
rei nburse her for expenses incurred in her work.

Petitioner deducted other business expenses of $8, 274.
However, petitioner presented only limted receipts to
substantiate the cl ai med deductions, and sone of the records
relate to expenses incurred before petitioner began her
enpl oynment wiwth MV Marketing. After elimnating these expenses,

the record reflects the foll ow ng expenses:
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Dat e Expense Anpunt

July 13, 2006 Post age $14
July 24, 2006 Busi ness books 55
Aug. 17, 2006 Post age 19
Sept. 20, 2006 Post age 12
Nov. 6, 2006 Post age 14
Dec. 26, 2006 Post age _ 9
Tot al 123

Petitioner has net her burden of establishing that these
expenses were incurred, and on the basis of petitioner’s
testinmony, we are satisfied that the expenses were related to
petitioner’s job in sales for W Marketing. Petitioner appears
to concede that she cannot substantiate any additional expenses.

Wth respect to the remaining clained expenses, i.e.,
$8, 151, petitioner has not established that she incurred those
expenses, nor has she presented any evidence that would all ow us

to estimate the amounts.’” See Cohan v. Conmissioner, 39 F.2d at

543-544. Consequently, respondent’s determ nation is sustained

wWth respect to the remaining clai ned expenses.

'Sec. 1.274-5T(c)(5), Tenporary |Incone Tax Regs., 50 Fed.
Reg. 46022 (Nov. 6, 1985), allows substantiation by reasonable
reconstruction where a taxpayer can show that the absence of
records is due to circunstances beyond his or her control, such
as a fire, flood, or other casualty. Even if we were to assune,
arguendo, that the seizure of petitioner’s records by authorities
in an unrel ated investigation was a circunstance beyond her
control, petitioner failed to reconstruct her records through
corroborating records or testinony regarding the specific
expenses i ncurred.
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C. Tax Preparation Fees

Section 212(3) allows a deduction for costs incurred in the

preparation of a tax return. Hughes v. Conm ssioner, T.C Meno.

2008-249. However, the taxpayer bears the burden of proving that
he or she incurred the costs and of maintaining appropriate
records to substantiate the deduction. See sec. 6001; sec.
1.6001-1(a), Incone Tax Regs.

Petitioner deducted tax preparation fees of $474 but did not
mai ntain records to substantiate the deduction. |nstead,
petitioner subnmitted receipts for $127 and $119 from H&R Bl ock,
dat ed Novenber 10 and 17, 2006, respectively, as well as a voided
check for $127 dated Novenber 10, 2006.8 The receipt for $127
and the voided check in the sanme anobunt appear to relate to a
cl ot hi ng conpany that was run by petitioner’s then boyfriend, and
the receipt for $119 bears the nanme of another individual.

Mor eover, the recei pts cannot possibly relate to petitioner’s
2006 Federal incone tax return because they were issued in
Novenber 2006; i.e., before petitioner’s 2006 taxable year had
concluded. Wiile we are inclined to believe that petitioner

i ncurred sonme expense to have H&R Bl ock prepare her 2006 Feder al
income tax return, petitioner did not substantiate the deduction,

and there is no evidence in the record that would allow us to

8The voi ded check appears to have been submitted in order to
process the $127 paynent. It is not clear why petitioner
actually filled out and signed the check.
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estinmate the amount of the deducti bl e expense.® Consequently,
respondent’s determ nation with respect to the tax preparation
fees i s sustained.

1. Concl usion

In sunmary, we conclude that petitioner’s clainmed mleage
expenses are disallowed in full, her other business expenses are
allowabl e only to the extent of $123, and her tax preparation
fees are disallowed in full. Petitioner’s allowable deductions
are less than 2 percent of her 2006 adjusted gross incone, which
was $44, 263 and, therefore, petitioner is not entitled to deduct
m scel | aneous item zed deducti ons.

We have considered all other argunents raised by the parties
and, to the extent not discussed above, we conclude they are
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered for

r espondent.

°G ven our conclusion that petitioner’s m | eage expenses are
disallowed in full and her other business expenses are all owed
only to the extent of $123, petitioner’s clainmed deduction for

tax preparation fees is sonething of a noot point. |Indeed, even
if we were to allow the deduction in full, petitioner’s total
m scel | aneous item zed deductions would still be far less than 2

percent of her adjusted gross incone and thus no deduction for
m scel | aneous item zed deducti ons woul d be all owed.



