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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency in petitioner's Federal incone tax in the anount of
$790 for the taxable year 1996. Unless ot herw se indicated,
section references are to the Internal Revenue Code in effect for
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

This case conmes before the Court on respondent’'s notion to
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dism ss for lack of jurisdiction, filed pursuant to Rule 53. The
sol e issue for decision is whether the notice of deficiency for
1996 was nailed to petitioner's "last known address” within the
meani ng of section 6212(Db).

At the tinme the petition was filed with the Court,
petitioner resided in Chula Vista, California. Petitioner filed
an objection to respondent's notion to dismss, and respondent
filed a response to petitioner's objection. A hearing was held
in San Diego, California, on respondent's notion.

On petitioner's 1997 Federal incone tax return, which was
signed by himon February 13, 1998, petitioner |isted his address
as 808 Union Street (Apt. No.) #46925-198, San Diego, California,
92101 (Union Street address). This is the address of the
Metropolitan Correctional Center, a Federal prison in which
petitioner was incarcerated for 6 nonths. The nunber 46925-198
was his identification nunber in the prison and was |isted under
“Apt. No.” on the 1997 return. Nowhere on the return was it
stated that petitioner was incarcerated or that the address was
that of a prison. Attached to the 1997 return were two Forns W
2, Wage and Tax Statenent, with different addresses |listed for
petitioner.

Around May 14, 1998, petitioner was noved to a hal fway house
| ocat ed sonmewhere between Market Street and 14th Street in San

Diego. He spent 2 nonths at the hal fway house and was then
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rel eased around July 14, 1998. Upon his rel ease, petitioner
noved to 1536 Aveni da Rosa, Chula Vista, California, 91911
(Aveni da Rosa address).

In July 1998, respondent sent petitioner a 30-day letter
advi sing himof proposed adjustnents to his 1996 Federal incone
taxes. This letter was mailed to the Union Street address |isted
on petitioner's 1997 return.

In response to this letter, petitioner returned to
respondent a preprinted form which cane with the 30-day letter,
and a two-page handwitten letter. On the preprinted form
petitioner's Union Street address was typed as petitioner's
address. Petitioner did not make any corrections to the address
on this form but he did |ist his phone nunber and his hours of
avai lability. Petitioner's handwitten letter did not include an
address or any reference to an address. On the front of the
envel ope which petitioner mailed back to respondent, the Avenida
Rosa address was witten in as the return address. On the back
of this envelope is a preprinted formwhich states: "COVLETE
AND RETURN THI' S PORTION | F YOUR ADDRESS HAS CHANGED'. There are
spaces for the taxpayer's nane, the taxpayer's identification
nunber, and the new address. Petitioner left this form bl ank.
The correspondence was received by respondent on July 31, 1998.

On Septenber 9, 1998, respondent sent the notice of

deficiency by certified mail to petitioner at the Union Street
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address. The notice was received at that address and returned to
respondent by the Postal Service stanped "Attenpted Not Known".
Handwriting on the envel ope states: "RTS [return to sender] NOT
HERE RELEASED'. No forwardi ng address was stated on the
envel ope. Petitioner received a copy of the notice of deficiency
on April 29, 1999.

The Court's jurisdiction to redeterm ne a deficiency depends
upon the issuance of a valid notice of deficiency and a tinely

filed petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C.

22, 27 (1989). Pursuant to section 6213(a), the taxpayer has 90
days (or 150 days if the notice is addressed to a person outside
of the United States) fromthe date that the notice of deficiency
is mailed to file a petition with the Court for a redeterm nation
of the deficiency.

The notice of deficiency was nail ed on Septenber 9, 1998,
and the 90-day period ended on Decenber 8, 1998, which was not a
| egal holiday in the District of Colunbia. Petitioner mailed his
petition on May 22, 1999, and it was filed with this Court on My
26, 1999.

Section 6212(a) expressly authorizes the Conm ssioner, after
determning a deficiency, to send a notice of deficiency to the
t axpayer by certified or registered mail. A notice of deficiency
is sufficient if it is miled to the taxpayer at the taxpayer's

"l ast known address". Sec. 6212(b)(1). |If a notice of
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deficiency is miiled to a taxpayer's |ast known address, actual

receipt of the notice is immterial. King v. Conm ssioner, 857

F.2d 676, 679 (9th Cir. 1988), affg. 88 T.C. 1042 (1987).

Al t hough the phrase "l ast known address" is not defined in
the Code or the regul ations thereunder, we have held that a
taxpayer's | ast known address is the address shown on the
t axpayer's nost recently filed return, absent clear and concise

notice of a different address. Abeles v. Conm ssioner, 91 T.C

1019, 1035 (1988). A taxpayer is obliged to provide respondent
with clear and conci se notice of a change of address, but
respondent nust exercise reasonable care and due diligence in
ascertaining the taxpayer's correct address. King v.

Commi ssi oner, supra at 679. Once respondent has nail ed the

notice of deficiency to the taxpayer's |ast known address,
respondent's reasonabl e care and due diligence obligation has
been satisfied. 1d. at 681. The taxpayer bears the burden of
proving that the notice was not sent to the taxpayer's |ast known

address. Yusko v. Conmm ssioner, 89 T.C 806, 808 (1987). This

Court has previously held that a "return address placed on the
out si de of an envel ope, w thout nore, does not constitute clear
and concise notification of a new, permanent address for purposes

of section 6212(b)(1)". Janes v. Conm ssioner, T.C Meno. 1990-

128; see also King v. Conm ssioner, supra at 681.

In this case, petitioner wote his new address only on the
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out side of the envelope in the upper left corner. He did not do
anything that would constitute clear and concise notification
that he had noved to a new, permanent address. W cannot find
that petitioner provided respondent with clear and conci se notice
of his address change. Absent the proper notice, respondent
correctly relied upon the address used on petitioner's nost
recently filed tax return. We find that the notice of deficiency
was valid when mailed to the Union Street address on Septenber 9,
1998.

We hold that petitioner did not file his petition for
redetermnation with this Court within the tinme prescribed by
sections 6213(a) and 7502. Therefore, we lack jurisdiction to
redeterm ne the 1996 tax liability of petitioner. W grant
respondent’'s notion to dismss for lack of jurisdiction.

Petitioner is not without a judicial remedy. Petitioner may
pay the tax and file a claimfor refund with the Internal Revenue
Service. |If the claimfor refund is denied, then petitioner may
pursue his case in the appropriate Federal District Court or the

U S Court of Federal d ains. McCorm ck v. Conm ssioner, 55 T.C

138, 142 (1970).
To reflect the foregoing,

An order granting respondent's

notion to disniss for | ack of

jurisdiction will be entered.




