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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal

Revenue Code in effect for the years in issue.
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Respondent determ ned deficiencies, additions to tax, and

penalties in petitioner’s 1995 and 1996 Federal incone taxes as

foll ows:
Addition to Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1995 $12, 222 $378 $2, 157
1996 13, 809 1, 209 1, 798

The issues for decision are: (1) Whether a distribution in 1995
to petitioner fromthe individual retirenment account (IRA) of
petitioner’s deceased father is taxable to petitioner; (2)
whet her petitioner is entitled to deductions for contributions in
1995 and 1996 to a sinplified enpl oyer pension-individual
retirement account (SEP); (3) whether petitioner is entitled to
deductions for anpunts paid for self-enployed health insurance;
(4) whether petitioner is liable for additions to tax for failure
to file tinmely returns for 1995 and 1996 pursuant to section
6651(a)(1); and (5) whether petitioner is liable for negligence
penal ties for 1995 and 1996 pursuant to section 6662(a).?

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the

petition herein, petitioner resided in Fort Washi ngton, Mryl and.

1 There are al so adjustnents to personal exenptions,
item zed deductions, and the alternative mninmumtax, which
result fromthe above adjustnents and are otherw se not in issue.
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During the years in issue petitioner was enployed full-tinme
as an engi neer for G eenhorne & O Mara, Inc. Petitioner received
a bachel or of science degree in engineering and nmaster’s degrees
in public policy and business. |In 1995 petitioner accepted the
position at G eenhorne & O Mara, Inc., of Director of Marketing
for Federal Land Devel opnent and I nfrastructure.

In 1986 petitioner filed a certificate of incorporation for
Synergetics Engineering Corp. (SEC). According to a business
pl an dated March 1988, the m ssion of SEC was as foll ows:

Synergetics has as its core mssion to seek uni que
profitabl e business opportunities in the technical

services market by focusing its total efforts on the

hi gh growmt h environnmental quality segnments of the

overall market. The venture will always be market -

driven, with primary attention to client needs. The

managenent teamw || always nurture a direct personal

relationship with each magjor client, within nutually

shared objectives of unquestioned |ong-termtechnical

reliability and unconprom sed attention to |long-term

servi ce needs.

For the taxable year ending July 31, 1987, SEC filed a Form
1120S, U.S. Inconme Tax Return for an S Corporation. The return
reflects that petitioner, his wife, and other famly nenbers
owned 100 percent of the shares of SEC. The return also
reflected total incone of $6,991, expenses of $9, 313, and an
ordi nary | oss of $2,322.

For the years in issue, no Fornms 1120S were filed on behalf

of SEC. The record is unclear to what extent SEC conducted any

busi ness during the years 1988 through 1994. Apparently during
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1995 and 1996, petitioner, as a representative of SEC,
contributed his services as a consulting engi neer to nonprofit
organi zations such as Christian Fellowship Mnistries. Neither
SEC nor petitioner billed or received any noney for such
services. SEC did not receive taxable incone during the years in
i ssue, nor did SEC pay petitioner any suns as either salary or
sel f-enpl oynent incone during the years in issue.

Petitioner maintained an account at Charles Schwab titled in
his name “UTA Charles Schwab & Co Inc, SEP-1RA DID 11/20/93".
Contributions were nade to the account in the anpunts of $27,500
for 1995 and $30,000 for 1996. Petitioner also paid $3,079 and
$4,570 for self-enployed health insurance for 1995 and 1996.

Petitioner’s father, Peter J. Spuler, Sr. (M. Spuler), died
in 1995. During that year petitioner received a distribution in
t he amount of $10,906 from M. Spuler’s estate representing
petitioner’s share of an | RA owed by M. Spuler and held by the
South Jersey S&L Association. The record is unclear as to
whet her petitioner was listed as a beneficiary of the I RA and/or
whet her the distribution was paid directly to petitioner or
passed through the estate. M. Spuler’s will provided that his
estate would be liable for all Federal, State, and other taxes
arising fromthe transfer of property under the wll.

Petitioner received automatic extensions to file his 1995

and 1996 Federal incone tax returns. The due date of the 1995
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and 1996 returns as extended were August 15, 1996, and August 15,
1997, respectively. Petitioner’s 1995 and 1996 tax returns were
recei ved by respondent on August 21, 1996, and Cctober 22, 1997,
respectively.

Respondent nmailed a notice of deficiency to petitioner on
February 12, 1999. The notice determned that petitioner failed
to report income of $10,906 in 1995 received as a distribution
fromM. Spuler’s IRA. The notice also disallowed petitioner’s
deductions for contributions to a sinplified enpl oyee pension
pl an and paynents for self-enploynent health insurance, as
petitioner failed to satisfy the requirenents of each deducti on.
Respondent al so determ ned that petitioner was |iable for an
addition to tax for failure to file a tinmely return under section
6651(a) (1) and for the negligence penalty under section 6662(a)
for each of the taxable years 1995 and 1996.

After the trial of this case, the Court held a
tel econference with the parties. The Court expressed concern
over the inconclusive evidence regarding the I RA distribution.
The Court provided petitioner an opportunity to submt additional
docunents regarding the IRA. W reopened the record and admtted
into evidence a letter frompetitioner and a copy of M. Spuler’s

Wl
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| RA Distribution From M. Spuler

Ceneral ly, any anpunt paid or distributed to a taxpayer from
an IRA is included in gross incone in the manner provided by
section 72. See sec. 408(d)(1). A payee will generally not have
a basis in the IRA unless the payee contributed nondeducti bl e
anopunts to the IRA. See secs. 72(e), 219(a) and (b), 408(d)(1)

and (2); Canpbell v. Conmm ssioner, 108 T.C. 54 (1997); sec.

1.408-4(a), (c), Incone Tax Regs. Wen a payee contributes
nondeducti bl e amounts, the payee’s gross incone does include an
amount of the distribution in proportion to the nondeducti ble
contribution as conpared to the total contribution to the |IRA

See secs. 72(e), 408(d)(1); Canpbell v. Conm ssioner, supra; Ssec.

1.408-4(c), Incone Tax Regs.
The parties agree that petitioner received $10,906 in 1995
fromM. Spuler’s IRA. Petitioner contends that M. Spuler had
basis in the IRA for the foll owm ng reason
However, given the history of the contributions as nmade
subsequent to ny father’s retirenent fromhis lifetine
primary enployer, Public Service Gas & Electric, it is
reasonabl e to assune that they were non-deducti bl e
contributions. He was earning m nor wages working
part-tinme during those years, and would not have needed
and or required deductible contributions.

We do not find petitioner’s unsupported self-serving statenent to

be sufficient to support the assertion that the |IRA included

nondeducti bl e contri butions. See Ni edringhaus v. Conni Ssi oner,

99 T.C. 202, 219-220 (1992); Tokarski v. Conm ssioner, 87 T.C.
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74, 77 (1986). Petitioner failed to establish that M. Spuler
made nondeducti bl e contributions to the IRA.2 Thus, the entire
distribution is includable in gross incone.

Petitioner additionally argues that he is not liable for tax
on the IRA distribution. M. Spuler’s will provides that al
Federal , State, and other death taxes associated with the
transfer of property fromhis estate to his beneficiaries wll be
paid by his estate, and that none of the beneficiaries are |liable
for the taxes.

State |l aw determnes the legal rights and interests in
property and transfers thereof. However, Federal |aw determ nes
t he manner and extent to which such rights and interests will be

subjected to Federal tax. See Helvering v. Stuart, 317 U S. 154,

161 (1942); Morgan v. Conm ssioner, 309 U S. 78 (1940); Estate of

Sweet v. Conm ssioner, 234 F.2d 401 (10th GCr. 1956), affg. 24

T.C. 488 (1955); Estate of Bennett v. Conm ssioner, 100 T.C. 42,

59 (1993). W conclude that the ternms of M. Spuler’s will do
not affect petitioner’s liability for the IRA distribution, and
he must include the full anmount in gross incone.

Deducti ons for a SEP

A SEP plan is described in section 408(k). An enployer may

make contributions to an enpl oyee’s retirenent account. See sec.

2 As a result of our conclusions, we need not consider
whet her petitioner had a basis in the IRA arising from
nondeducti bl e contri butions nmade by his father.



- 8 -
408(a) and (b). Self-enployed persons or sole proprietors are
treated as their own enployers under a SEP plan. See secs.
401(c)(4), 408(k)(7). The qualifying provisions for a SEP pl an
are extensive. W need not detail the requirenents here. Wile
petitioner may have maintai ned an account described as a SEP
account and nmade contributions to it in the years in issue, he
has not established that he was sel f-enpl oyed or a sole
proprietor in the year in issue. Petitioner acknow edges that
his solely owned corporation, SEC, did not receive incone or
i ncur expenses in the years in issue. Petitioner did not receive
any noney from SEC as a sel f-enpl oyed person or otherwise. 1In
fact, as indicated, petitioner was a full-tine enpl oyee at
G eenhorne & O Mara, Inc., and received a salary fromthat
organi zati on during 1995 and 1996. Based on the foregoing,
petitioner is not entitled to the clained deductions for SEP
contri butions.

Sel f - Enpl oyed Health | nsurance Deducti ons

Section 162(1)(1)(A) permts self-enployed individuals to
deduct anounts paid for health insurance. As discussed above,
petitioner was not self-enployed during the years in issue and
did not receive self-enploynent incone. Petitioner’s earned
i ncone cane fromhis salary as an enpl oyee of Greenhorne &

O Mara, Inc. Accordingly, petitioner is not entitled to the

deductions for paynents made for health insurance.
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Additions To Tax for Failure To File Tinely Under Section 6651(a)

Petitioner’s 1995 and 1996 Federal income tax returns were
not tinely filed. Petitioner does not assert, nor did he present
any evidence, that the returns for the years in issue were
received or mailed prior to the due date as extended.

Section 6651(a) inposes an addition to tax of 5 percent of
t he amount of such tax required to be shown on the return per
month, not to exceed 25 percent, for failure to tinely file a
return. The addition to tax under section 6651(a) is inposed
unl ess the taxpayer establishes that the failure was due to
reasonabl e cause and not willful neglect. The record does not
establish that the failures to tinely file were due to reasonabl e
cause and not willful neglect. Thus, respondent is sustained on
this issue.

Accuracy Rel ated Penalties Under Section 6662(a)

Section 6662(a) inposes an accuracy-related penalty in the
anmount of 20 percent of the portion of the underpaynent of tax
attributable to negligence or disregard of rules or regul ations.
See sec. 6662(b)(1). Negligence is any failure to make a
reasonabl e attenpt to conply with the provisions of the internal
revenue |laws. See sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax
Regs. Mbreover, negligence is the failure to exercise due care
or the failure to do what a reasonabl e and prudent person would

do under the circunstances. Neely v. Comm ssioner, 85 T.C. 934,
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947 (1985). Disregard includes any carel ess, reckless, or
intentional disregard of rules or regulations. See sec. 6662(c);
sec. 1.6662-3(b)(2), Inconme Tax Regs. No penalty will be inposed
Wi th respect to any portion of any underpaynent if it is shown
that there was reasonabl e cause for such portion and that the
t axpayer acted in good faith wwth respect to such portion. See
sec. 6664(c).

Based on this record, we conclude that petitioner is |liable
for the accuracy-rel ated penalties under section 6662(a).
Petitioner’'s returns for the years in issue were replete with
errors, and petitioner failed to provide credible evidence to
substantiate or support entitlenent to the deductions cl ai ned.
We conclude that petitioner’s actions were not those of a
reasonabl e and prudent person under the circunmstances. Thus, we
sustai n respondent on this adjustnent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




