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MVEMORANDUM COPI NI ON
DAWSQON, Judge: This case was assigned to Special Trial
Judge D. Irvin Couvillion pursuant to Rules 180, 181, and 183.1
The Court agrees with and adopts the opinion of the Special Trial

Judge, which is set forth bel ow

1 All Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



OPI NI ON OF THE SPECI AL TRI AL JUDGE

COUVI LLI ON, Special Trial Judge: The matter before the

Court is an order to petitioner to show cause why a deci sion
shoul d not be entered in this case in accordance with an
agreenent of the parties with respect to the deficiencies in tax,
the additions to tax, and the increased interest under section
6621(c).?2

In a notice of deficiency, respondent determ ned the
foll ow ng deficiencies and additions to tax with respect to

petitioner's 1980 and 1981 tax years:

Addition to Tax

Year Defi ci ency Sec. 6653(a)
1980 $364, 191. 06 $18, 210
1981 334, 735. 66 16, 7371

'For 1981, the addition to tax is under sec.
6653(a) (1) for the anpbunt shown, plus, under
sec. 6653(a)(2), 50% of the underpaynent
attributable to negligence or intentional
di sregard of rules or regulations.
I n addition, respondent determ ned that the underpaynents for
each year were substantial underpaynents attributable to tax-

noti vated transactions, and, accordingly, such underpaynents were

subject to the increased rate of interest under section 6621(c).

2 Unl ess otherwi se indicated, section references are to
the Internal Revenue Code in effect for the years at issue.
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A petition was filed tinely challenging all of respondent's
determ nations. No overpaynents of tax were alleged in the
pl eadi ngs. The case has never proceeded to trial. Two
stipulations of settled issues have been filed by the parties.
One of the stipulations includes an agreenent by the parties to
be bound by the outconme of a then pending case. The decision in
that case has since becone final. The other stipulation resolves
all of the other issues in the present case.

Petitioner was a resident of California when the petition
was fil ed.

The parties agree that, in accordance wth the stipul ations
of settled issues, the deficiencies in tax are $297,478 and
$168, 178, respectively, for 1980 and 1981; there is no addition
to tax due frompetitioner for 1980 under section 6653(a); there
is no addition to tax due frompetitioner for 1981 under section
6653(a)(1) and (2); and, for the years 1980 and 1981, $295, 309
and $167, 178, respectively, are substantial underpaynents
attributable to tax-notivated transactions and thus subject to
i ncreased interest under section 6621(c). The parties do not now
gquestion these anpunts.

At issue is whether this Court has jurisdiction to apply, to
petitioner's 1980 tax year, the portion of an overpaynent by
petitioner for his 1973 tax year that respondent applied to an

unpai d assessed tax liability for petitioner's 1975 tax year.



On Novenber 4, 1988, this Court entered stipul ated deci sions
i n docket Nos. 7886-77 and 9957-78 indicating that petitioner had
overpaynments in incone tax in the amounts of $101, 286 and $4, 649,
respectively, for 1973 and 1974. |In Decenber 1988, respondent
mai |l ed a check to petitioner in the amount of $152,624.35 for the
overpaynent in tax plus interest for the 1973 tax year.® The
record does not indicate whether a check was sent to petitioner
for his 1974 overpaynent, nor is there any question before the
Court wth respect to the 1974 overpaynent. Petitioner neither
endorsed nor negotiated the $152,624.35 check. In a letter dated
Decenber 21, 1988, counsel for petitioner returned the check to
respondent. The letter requested that "the overpaynents be
reapplied by the IRS to those years for which deficiencies either
have been proposed or assessed, per the follow ng instructions."
The letter then provided instructions as to how petitioner wanted
the overpaynents to be applied anong several tax years.
Particularly, the letter directed that $67,078 of the 1973
overpaynent be applied to petitioner's 1980 tax year, one of the
years before the Court in this case.

Respondent did not follow petitioner's instructions.

Respondent did not reissue a refund check. Instead, respondent

3 The docunentation submtted by the parties differs with
respect to the date the check was issued and whether or not the
check al so included the overpaynment for 1974. These differences
are not material to the question before the Court.



credited the overpaynents from 1973 and 1974 to petitioner's tax
l[tability for 1975 (the 1975 liability). Petitioner was not
i mredi ately informed of this action.

Petitioner's case here, involving his 1980 and 1981 t ax
years, was settled as noted above. In February 1994, respondent
prepared a stipul ated decision to reflect the parties' agreenent
and sent it to petitioner for his execution. Sonetinme during
this process, petitioner raised questions regarding the
application of the 1973 overpaynent to his 1980 tax year as he
had earlier requested.

By letter dated Septenber 28, 1995, respondent advi sed that
petitioner's Decenber 1988 letter requesting application of
petitioner's overpaynents contained errors in cal culation and
infornmed petitioner's counsel that, because of those errors, |IRS
had applied the overpaynent to petitioner's 1975 tax liability as
well as to other years. Petitioner, through counsel, responded
in aletter dated June 21, 1996, that the Decenber 1988 letter
did not contain any errors in calculation and requested that |IRS
apply the overpaynents in accordance with petitioner's request.
Respondent declined to do so. Petitioner declined to execute the
proposed stipul ated deci sion prepared by respondent for this case
and, instead, prepared a stipulated decision that he forwarded to
respondent. The docunent prepared by petitioner recited the sane

provi sions contained in respondent's stipulated decision with
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respect to the deficiencies, additions to tax, and increased

i nterest but contained a paragraph that $67,078 had been paid on
Decenber 21, 1988, on the deficiency for 1980, which anpbunt was
not reflected in the agreed deficiency for 1980.

Respondent infornmed petitioner by letter dated February 22,
1998, that respondent did not agree with the added sti pul ation
and woul d not sign the decision docunent prepared by petitioner.
On Cctober 9, 1998, petitioner filed a notion characterized as a
"Motion to Conpel Conputation for Entry of Decision Pursuant to
Rul e 155." By Order dated Cctober 15, 1998, the Court filed
petitioner's notion as a "Mdtion to Conpel Conputation for Entry
of Deci sion" because no opinion had been issued in this case.
Respondent was ordered to file with the Court a witten response
to petitioner's notion.

Respondent filed a response to petitioner's notion. Based
upon this response, which recited the above facts, the Court
denied petitioner's notion to conpel conputation for entry of
decision. Further, the Court ordered petitioner to show cause
why a deci sion should not be entered in this case in accordance
with the decision docunent prepared by respondent, since there is
no dispute with respect to the deficiencies in tax, additions to
tax, and increased interest for the 1980 and 1981 tax years.

In his response to the show cause order, petitioner requests

that the Court enter a decision in the formhe prepared or,



alternatively, that the Court enter a decision in the form
prepared by respondent but al so separately order respondent to
apply $67,078 of petitioner's 1973 overpaynent to petitioner's
1980 tax deficiency.

This Court is a court of Iimted jurisdiction; accordingly,
the Court may only exercise jurisdiction to the extent expressly

permtted or provided by statute. See Trost v. Conm ssioner, 95

T.C. 560, 565 (1990); Judge v. Comnm ssioner, 88 T.C 1175, 1180-

1181 (1987). Thus, this Court has jurisdiction to redetermne a
deficiency if a notice of deficiency is issued by the
Comm ssioner and if a petitionis filed tinmely by the taxpayer.

See Rule 13(a), (c); Munge v. Comm ssioner, 93 T.C 22, 27

(1989); Normac, Inc. v. Conm ssioner, 90 T.C 142, 147 (1988).

Respondent issued a valid notice of deficiency, and
petitioner filed a tinely petition; therefore, this Court has
jurisdiction to redetermne the deficiency or to determ ne an
overpaynent for each of the years at issue. The parties have
agreed to the anounts of the deficiencies, the additions to tax,
and increased interest. Petitioner has not and does not now
cl aiman overpaynent for either year at issue. |nstead,
petitioner contends that his return of the refund check was a
deposit in the nature of a cash bond to be applied or credited to
his 1980 tax liability, and that respondent did not properly

apply the deposit in accordance with petitioner's instructions in
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his Decenber 1988 letter in which the refund check was returned.
Petitioner asks the Court to enter a decision in the form he
prepared, or, alternatively, that the Court enter a decision in
the form prepared by respondent but separately order respondent
to apply $67,078 of petitioner's 1973 overpaynent to petitioner's
1980 defi ci ency.

Petitioner contends this Court has jurisdiction to order the
application of petitioner's 1973 overpaynent to the 1980 tax
ltability if the return of the refund check in 1988 was in the
nature of a cash bond, rather than a paynent of tax, relying on

Ri sman v. Conmi ssioner, 100 T.C. 191 (1993); Perkins v.

Commi ssioner, 92 T.C 749 (1989); and Shubert v. Conm ssioner, 41

T.C. 243 (1963).

Under section 6402, the Conm ssioner is expressly authorized
to credit the anmpbunt of an overpaynent against any tax liability
of the taxpayer. See sec. 6402(a). Section 6512(b) generally
defines this Court's jurisdiction to determ ne overpaynents.

Par agraph (4) of that section serves to deny jurisdiction to this
Court "to restrain or review any credit or reduction nade by the

Secretary under section 6402." See sec. 6512(b)(4).*

4 Sec. 6512(b)(4) was added by the Taxpayer Relief Act of
1997 (TRA 1997), Pub. L. 105-34, sec. 1451(b), 111 Stat. 788,
1054. Sec. 6512(b)(4) becane effective on Aug. 5, 1997, see TRA
1997 sec. 1451(c), 111 Stat. 1054, and is therefore applicable to
this case.



Pursuant to the authority conferred by section 6402(a),
respondent credited $67,078 of the overpaynent by petitioner of
his 1973 taxes against his assessed and unpaid tax liability for
1975. Petitioner contends that respondent did not apply the
over paynment according to his instructions in the Decenber 1988
letter. However, section 6512(b)(4) clearly restricts the
jurisdiction of this Court to decide that matter because that
woul d constitute a review of a credit nmade under section 6402.

Qur holding in this case is consistent with our holding in

Wnn-Dixie Stores, Inc. v. Comm ssioner, 110 T.C. 291 (1998). 1In

that case, the taxpayer agreed to the Comm ssioner's

determ nation for certain years before the Court (the present
years' underpaynents). The Conm ssioner and the taxpayer also
agreed as to the overpaynents for certain years not before the
Court (the prior years' overpaynents). The taxpayer requested
that the Conm ssioner offset the prior years' overpaynents

agai nst the present years' underpaynents. However, the
Comm ssi oner refunded to the taxpayer the prior years

over paynments, including interest thereon cal culated at the

over paynment rate under section 6621(a)(1). The Comm ssioner
|ater mailed notices of tax due, including interest calculated at
t he under paynment rate under section 6621(a)(2) and (c), for the
present years' underpaynents. The taxpayer paid the present

years' underpaynents, together with interest at the underpaynent
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rate. The taxpayer in the case pending before this Court for the
present years then clainmed that the Comm ssioner's failure to

of fset, pursuant to section 6402(a), caused the taxpayer to
overpay interest for the years before the Court (the present
years' overpaynents).?®

The issue in Wnn-Dixie Stores, Inc. was whet her the

Comm ssi oner abused his authority by failing to offset the prior
years' overpaynents against the present years' underpaynents.
The Conmm ssioner argued that, pursuant to section 6512(b)(4),
this Court did not have jurisdiction to decide that matter.

The Court agreed that, under section 6512(b)(4), the Court
does not have authority to restrain or review any credit or
reducti on made by the Comm ssioner under section 6402. However,
the Court held that, under section 6512(b)(1), this Court has
jurisdiction to find that there is a deficiency in tax, or to
find that there is no deficiency in tax, and, in either
situation, the Court has jurisdiction to determ ne whether there
has been an overpaynent. The Court further pointed out that, in

connection wth a deficiency determ nation, the anmount of

> I nterest on the present years' underpaynments was
af fected because there is no net interest due for the period of
mut ual i ndebtedness if the Conm ssioner exercises his authority
to of fset under sec. 6402(a). See sec. 6601(f). However, there
is net interest due if there is no offset. Net interest results
in this instance because the rate for calculating interest on
overpaynents is less than the rate for calculating interest on
under paynents. See sec. 6621(a).
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interest paid can be determ ned as part of the overpaynent

because section 6601(e) (1) provides that interest shall be

treated as a tax. In Wnn-Dixie Stores, Inc., the taxpayer had
made paynments of the tax deficiencies for the years before the
Court as well as the interest on such deficiencies. The taxpayer
cl ai mred an overpaynent of that interest. The Court held that the
claimfell wwthin its jurisdiction to determ ne an overpaynent.

In this case, there is no deficiency at issue, nor is there
a claimof overpaynent by petitioner for the years 1980 and 1981.
Petitioner clains that an overpaynent for a year not before the
Court, 1973, should be credited to the deficiency for the 1980
year before the Court. The relief petitioner seeks is nothing
nore than a request for the review of a credit by the
Comm ssi oner under section 6402. It is not a request for the
recovery of an overpaynent for the year 1980. Accordingly, this
Court has no jurisdiction to consider the relief petitioner

seeks. See Savage v. Conmi ssioner, 112 T.C 46 (1999).

Therefore, we hold that the Court has no jurisdiction to
order respondent to credit petitioner's 1980 deficiency with that

portion of the 1973 overpaynent requested by petitioner.

An _appropriate order and

decision will be entered.




