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P was an independent agent for an insurance
brokerage firmand a part-tinme mnister. P was not
provi ded an office by the insurance brokerage firm he
was not required to report to or visit the brokerage
firmoffice, nor did he conduct any business there. P
as a mnister, was not affiliated with any church. He
served as chaplain for a nobile hone community, where
he performed religious services. Cccasionally, P
del i vered sernons or taught at various churches. In
neither activity did P receive or interview insurance
custoners or religious patrons at his residence, nor
did he performmnisterial services there. P's
i nsurance activity was conducted by visiting clients at
their hones or other locations. P perforned all the
preparatory work for both activities at his residence,
a rented apartnent.

1. Held, although a portion of P s residence was
used exclusively and regularly in his two activities,
the residence was not his principal place of business.
Accordingly, the hone office expenses are not



deducti ble. See sec. 280A(c)(1)(A), I.RC;
Comm ssioner v. Solinman, 506 U.S. 168, 175-177 (1993).

2. Held, further, the car and truck expenses
incurred by P between his residence and the pl aces
where he conducted religious services and the car and
truck expenses between his residence and the first and
| ast place of insurance custoner contact each day are
not deductible as transportation expenses but are
nondeducti bl e comuti ng expenses. See secs. 262,
162(a), I.R C.; Wsconsin Psychiatric Servs. v.
Conmmi ssioner, 76 T.C 839, 849 (1981); Curphey v.
Comm ssioner, 73 T.C. 766, 777-778 (1980); Heuer V.
Comm ssioner, 32 T.C. 947, 953 (1959), affd. per curiam
283 F.2d 865 (5th Cr. 1960); Walker v. Conmm ssioner
101 T.C 537 (1993), distinguished.

3. Held, further, expenses incurred for nmeals, in
t he absence of overnight | odging, are not deductible as
travel expenses away from hone under sec. 162(a)(2),
|. R C., where the neal expenses incurred are occasi oned
by the taxpayer's rests to acconmpdate a nedica
condition. See United States v. Correll, 389 U S. 299
(1967); Barry v. Conmm ssioner, 54 T.C. 1210 (1970),
affd. per curiam435 F.2d 1290 (1st Cr. 1970).

Walter R Strohnmier, pro se.

Robert W Dillard, for respondent.

OPI NI ON

PARR, Judge: This case was assigned to Special Trial Judge
D. Irvin Couvillion pursuant to section 7443A(b)(3)! and Rul es
180, 181, and 182. The Court agrees with and adopts the Opinion

of the Special Trial Judge, which is set forth bel ow

1Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



OPI NI ON OF THE SPECI AL TRI AL JUDGE

COUVI LLI ON, Special Trial Judge: Respondent determ ned

deficiencies of $766 and $1,954 in petitioner's Federal incone
taxes for the years 1993 and 1994, respectively.

The issues for decision are: (1) Wether petitioner is
entitled to a hone office deduction under section 280A(c) for the
year 1994 in connection with his trade or business activities;

(2) whether petitioner is entitled, under section 162(a), for the
years 1993 and 1994, to deductions for car and truck expenses in
excess of amounts all owed by respondent; and (3) whet her
petitioner is entitled, under section 162(a)(2), for the years
1993 and 1994, to deductions for travel expenses in excess of
anounts al | owed by respondent.?

Sonme of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and are incorporated
herein by reference. At the tine the petition was fil ed,

petitioner's | egal residence was Lake Wal es, Florida.

2At trial, petitioner conceded respondent's disallowance of
Schedul e C neal expenses of $212 and $113, respectively, for 1993
and 1994. Oher adjustnents in the notice of deficiency are
conput ational and will be resolved by the Court's hol dings on the
contested issues. These adjustnents are increases in
petitioner's self-enploynment taxes, the deduction allowable for
one-hal f of self-enploynent taxes, and the amounts of
petitioner's earned inconme credit.



Petitioner was engaged as an independent contractor in two
trade or business activities during the years at issue: a
m ni sterial activity and an insurance sales activity.

The i nsurance activity consisted of the sales of various
types of insurance to senior citizens. The various categories of
i nsurance petitioner offered included insurance for |ong-term
care, supplenentary Medicare benefits, hone health care,
annuities, and life insurance. Petitioner was affiliated with an
i nsurance brokerage firmfromwhich petitioner was provided a
custonmer list of insured persons. Fromthis |ist, petitioner
servi ced policy hol ders having problens or questions regarding
their coverage, and he endeavored to sell them other coverage
they did not have. Any applications for such insurance were
taken by petitioner, who then forwarded the applications to the
i nsurance brokerage firmfor processing and the ultinate issuance
of insurance by an insurance provider. The insurance brokerage
firmwas | ocated approximately 50 mles frompetitioner's
residence. Petitioner was not provided an office by the
brokerage firm nor was he required to report or visit the office
of the brokerage firm None of petitioner's work was conducted
at the brokerage firms office. Petitioner worked out of his
home, which was an apartnment he rented at Lake Wal es, Florida.

He worked at hours of his choice. Petitioner's neans of getting

busi ness was contacting individuals listed on the custoner |i st



provi ded by the brokerage firmor responding to individuals who
had service requests on their existing coverage. Petitioner did
not receive or interview clients at his apartnent. |nstead,
petitioner went out and met with potential clients. Petitioner
did not enploy anyone to assist himin his activity. As
petitioner explained at trial:

The agency [the brokerage firm had sufficient business

on the books that | could cultivate business fromny

home by sinply looking at the records * * *. | would

make a phone call or | would show up at the person's

house. But when | went to that individual's house, |

al ready knew what he had. And | had a proposal in ny

attache case saying, this is what I'mgoing to sel

t hat individual, which was honework done at ny hone
of fice.

my position * * * js that the business is a hone-based
business, in that the magjority of the paperwork, the
grunt work, is done prior to going out to a client's
home. And, because there is no structured territory or
structured requirenents, since | amtotally
i ndependent, ny understanding of the Internal Revenue
Code is that this qualifies as a hone busi ness.
Petitioner performed services as a mnister for
approxi mately 6 nonths each year, essentially during the winter
and spring. Petitioner was not affiliated with a particul ar
church. H's mnisterial activity consisted of serving as a
chaplain to a nobile honme community | ocated approximately 35
mles fromLake Wales, Florida. That conmunity consisted of

peopl e petitioner referred to as "snowbirds", which he defined as
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people fromthe northern United States who cane to Florida each
year for the winter and spring nonths. Petitioner conducted
services there twice weekly. Petitioner also taught at First
Bapti st Church of Ol ando, Florida, weekly and, in addition,
occasionally preached at various churches. Al of petitioner's
sernons were prepared at his hone office. No services or other
sacerdotal rites were perfornmed at petitioner's apartnment, nor
did he ever receive or counsel religious patrons there.

On his Federal incone tax returns for 1993 and 1994,
petitioner's inconme and expenses fromhis insurance and
mnisterial activities were conbined and reported on Schedul e C,
Profit or Loss From Business. The follow ng i ncome and expenses

were report ed:

1993 1994
G oss i ncone $20, 144. 89 $30, 421
Expenses:
Adverti sing $502 $427
Car & truck expenses 13,990 16, 828
Conmi ssions & fees 661 --
Legal & professional 179 304
O fice expenses 388 73
Taxes & licenses 86 --
Travel 4,106 4,977
Meal s & entertainment:
80% 274 --
50% -- 152
O her expenses -- 2,313
Tot al 20, 186. 00 25,074
Tentative profit (Ioss) (41.11) 5, 347
Expenses for business use of hone -- 532
Net profit (I oss) ($41.11)* $4, 815

*Rounded to $42 on return.



In the notice of deficiency, respondent disallowed the

fol |l ow ng expenses:

1993 1994

Car & truck $1, 193 $1, 239

Tr avel 4, 056 4,927

Meal s & entertai nnent 212 113
Expenses for business

use of hone - - 532

As noted earlier, respondent nmade conputational adjustnents,
flowng fromthe above, to petitioner's self-enploynent taxes,

t he deduction for one-half of such taxes, and the earned incone
credit clained by petitioner. As also noted earlier, petitioner
conceded at trial the $212 and $113 di sal |l owed neal s and
entertai nment expenses clained respectively for 1993 and 1994.

As shown above, petitioner clainmed car and truck expenses of
$13,990 and $16, 828, respectively, for 1993 and 1994. On
Schedule C of the return for 1993, petitioner based the $13, 990
claimed on 49,302 business mles. Petitioner stated on the
return that he had no commuting m |l eage that year and 2,594
additional mles for other purposes. 1In the notice of
deficiency, respondent determ ned that petitioner had 45, 702
busi ness mles for 1993 instead of 49,302 mles clainmed on the
return. Respondent allowed a deduction of $12,797 at the rate of
28 cents per mile and disallowed $1, 193, the bal ance of the

anount clainmed for 1993. On the 1994 return, petitioner based



- 8 -

t he $16, 828 clai med on 57, 355 business miles. That sanme return
al so stated that petitioner had no conmuting m | eage during 1994
and an additional 3,019 mles for other purposes. 1In the notice
of deficiency, respondent determ ned that petitioner had 53, 755
busi ness mles during 1994 instead of 57,355 mles clained on the
return. Respondent allowed a deduction of $15,589 at the rate of
29 cents per mle and disallowed $1, 239, the bal ance of the
anount clained for 1994. For both years, the all owabl e busi ness
m | eage determ ned by respondent represented a disall owance of
3,600 mles for each year fromthe anounts clained by petitioner
on his tax returns. At trial, counsel for respondent stated that
the disallowed m | eage represented m |l eage that respondent
determ ned to be commuting m | eage by petitioner with respect to
his mnisterial and insurance activities. As to the insurance
activity, respondent determ ned that petitioner incurred
commuting mleage fromhis residence to his first destination and
fromhis last destination to his residence. The disallowed
commuter mleage also included the mleage frompetitioner's
residence to and fromthe areas where petitioner was involved in
his mnisterial activity.

Petitioner has not challenged the fornula or the nmethod by
whi ch respondent determ ned the 3,600 disall owed business mles
for each year at issue. Petitioner contends that his principal

pl ace of business for both the insurance and m ni steri al



activities was his hone; consequently, the disallowed mleage
constituted business nleage.?

The first issue is whether petitioner is entitled to a hone
of fice deduction of $532 for 1994. Petitioner contends his
apartnment was his principal place of business. Respondent
di sputed this assertion.

Under section 162(a), a taxpayer is permtted to deduct al
ordi nary and necessary expenses paid or incurred in carrying on a
trade or business. Under section 280A(c)(1)(A), however,
deductions associated wwth a home office are generally disall owed
unl ess the home office was used exclusively and regularly as the
princi pal place of business of the taxpayer. Respondent does not
di spute that petitioner used a portion of his apartnent

exclusively and regularly in his business activities but denies

3The Court notes that the standard nil eage rates used by
respondent in allow ng petitioner's business m|eage were 28
cents and 29 cents per mle, respectively, for 1993 and 1994.
Petitioner did not challenge the m|eage rate used by respondent.
The 49, 302 business mles clainmed by petitioner on his 1993
return, at 28 cents per mle, would anbunt to $13, 804.56; yet,
t he amount petitioner claimed on his return was $13,990. For
1994, the 57,355 business mles clainmed by petitioner on that
return, at 29 cents per mle, wuld anbunt to $16, 632. 95; yet,
t he amount clained by petitioner on his return was $16, 828. |t
appears to the Court that, since petitioner has not questioned
the allowable mleage rate for each year, either he m scal cul ated
the amount on his returns or included in his car and truck
expenses other itens that were not disclosed or addressed at
trial. These discrepancies were not raised as an i ssue by
petitioner.
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that petitioner's residence constituted the principal place of
business for his two activities.

Where a taxpayer's business is conducted in part in the
taxpayer's residence and in part at another |ocation, the
followng two primary factors are considered in determning
whet her the honme office qualifies under section 280A(c)(1)(A) as
the taxpayer's principal place of business: (1) The relative
i nportance of the functions or activities perfornmed at each
busi ness | ocation, and (2) the anmount of tine spent at each

| ocation. See Conmi ssioner v. Solimn, 506 U S. 168, 175-177

(1993).

Whet her the functions or activities perforned at the hone
office are necessary to the business is relevant but not
controlling, and the |ocation at which goods and services are
delivered to customers generally wll be regarded as an inportant
i ndi cator of the principal place of a taxpayer's business, which
must be given great weight and is a principal consideration in
nost cases. See id. at 175, 176. The relative inportance of
busi ness activities engaged in at the hone office may be
substantially outwei ghed by business activities engaged in at

anot her | ocation. The Suprene Court has explained as foll ows:
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| f the nature of the business requires that its

services are rendered or its goods are delivered at a

facility wth unique or special characteristics, this

is a further and wei ghty consideration in finding that

it is the delivery point or facility, not the

t axpayer's residence, where the nost inportant

functions of the business are undertaken.

ld. at 176.

Petitioner contends that virtually all the work he did with
respect to his insurance clients was done at hone to determ ne
what insurance coverage a custonmer had and the additional
coverage such custonmer mght need. His visit to each custoner
was to close the deal. As the Court views the situation
however, the visit by petitioner to each custonmer to close a
transaction represented the nost inportant function of
petitioner's activity because, no matter how nmuch preparatory
wor k was done by petitioner at hone, none of this work was of any
val ue unl ess the custoner agreed to buy the insurance proposed by
petitioner. Petitioner made no sales either at honme or by
tel ephone. The visit to each custonmer was to consummate a
transaction. The consummation of the transaction constituted the
delivery point or the facility at which the goods or services
were delivered. |If a customer declined the offered insurance,
all of the preparatory work by petitioner was for naught. There

woul d be no delivery. In relative ternms, therefore, the nost

i mportant function or activity of petitioner was his visit to
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each custoner where the transaction with such custoner was
consummat ed. The record does not show how many hours he worked
at hone conpared to the hours he visited his clients. The
preparatory work at petitioner's home, while necessary and

rel evant, was not controlling.

Wth respect to petitioner's mnisterial activity,
petitioner's sernons and other services were not offered at his
apartnent. The delivery of those services occurred away fromhis
apartnent. While petitioner prepared and researched his topics
or sernons at honme, the nost significant function of his activity
was the delivery of his services to the places where his patrons
or followers were |ocated. The preparation for his services at
his apartnment, while certainly rel evant and necessary, was
secondary to the delivery of the services.

The Court, therefore, sustains respondent on the
di sal | owance of the hone office expense clainmed by petitioner for
1994.

The second issue is whether petitioner is entitled, under
section 162(a), to deductions for car and truck expenses in
excess of anounts allowed by respondent. As noted earlier,
respondent determ ned that petitioner incurred 3,600 conmmuting
mles for each year at issue and, therefore, disallowed car and
truck expenses of $1,193 and $1, 239, respectively, for 1993 and
1994.
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It is well settled that, as a general rule, the expenses of
traveling between one's hone and his place of business or
enpl oynment constitute comuting expenses whi ch are nondeducti bl e,

personal expenses. See sec. 262; Fausner v. Comm ssioner, 413

U S 838 (1973); Comm ssioner v. Flowers, 326 U S. 465 (1946);

Fei stman v. Comm ssioner, 63 T.C 129 (1974); Sullivan v.

Comm ssioner, 1 B. T.A 93 (1924).

This Court has previously held that "a taxpayer's cost of
transportati on between his residence and | ocal job sites may be
deductible if his residence serves as his 'principal place of
busi ness' and the travel is in the nature of normal and

deducti bl e busi ness travel." Wsconsin Psychiatric Servs. V.

Comm ssioner, 76 T.C. 839, 849 (1981); see Curphey v.

Comm ssioner, 73 T.C. 766, 777-778 (1980); Heuer v. Comm Ssioner,

32 T.C. 947, 953 (1959). Petitioner's residence was not his
princi pal place of business.

The Court notes, however, that, in Walker v. Commi SsSi oner,

101 T.C 537 (1993), the taxpayer was all owed to deduct
transportati on expenses incurred between his residence and | ocal,
tenporary job sites. In Walker, the taxpayer's residence was
considered his "regular" place of business rather than his
"principal" place of business. However, the conclusion in Wl ker
was based on a concession of the issue by the Conm ssioner based

on Rev. Rul. 90-23, 1990-1 C.B. 28. This revenue ruling has
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subsequent |y been anended to reflect existing case |aw, as
articul ated above. See Rev. Rul. 94-47, 1994-2 C.B. 18. Since
petitioner's residence was not his "principal place of business",
it follows that the expenses relating to the disallowed ml eage
for each year constitutes commuti ng expenses that are not
deducti ble. Respondent is sustained on this issue.

The third issue is petitioner's entitlenent to deductions
for travel expenses for 1993 and 1994 in connection with his
i nsurance and nministerial activities. Petitioner clainmed $4, 106
and $4,977, respectively, for 1993 and 1994, for travel expenses.
In the notice of deficiency, respondent allowed petitioner a
deduction of $50 for each year based on one out-of-town overni ght
trip by petitioner each year. Respondent determ ned that the
di sal | oned anmounts, $4,056 and $4, 927, respectively, for 1993 and
1994, did not represent travel away from home, and, therefore,
such amounts were not deductible. Petitioner agreed that, as to
the amounts at issue, he was not away from home overnight and did
not obtain | odging in connection with those expenses. The
di sal | oned anounts represented costs of neals petitioner incurred
in connection with his two business activities.

Petitioner contends that he incurred the neal expenses
because he suffered with a nedical condition, apnea, which
required that he take rest periods during the day. As a result,

his work day, in each of the instances he sustained such
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expenses, was nuch | onger than normal, and he, therefore,
sust ai ned the cost of these neals on his extended work days.
Petitioner contends that, because he was required to rest during
the course of his work day, he is entitled to a deduction for the
expenses at issue.

Section 162(a)(2) permts the deduction of traveling
expenses, including neals, while away fromhone in the pursuit of
a trade or business. For a taxpayer to be considered "away from
home" wthin the nmeaning of section 162(a)(2), the Suprene Court
has held that the taxpayer must be on a trip requiring sleep or

rest. See United States v. Correll, 389 U S. 299 (1967). In

Barry v. Commi ssioner, 54 T.C. 1210 (1970), affd. per curiam 435

F.2d 1290 (1st Cr. 1970), this Court applied the Correll rule in
di sal l owt ng expenses for neals clained by a taxpayer on 1-day
business trips that extended from 16 to 19 hours during which the
t axpayer rested briefly once or twice in his autonobile but

al ways returned home wi thout incurring an expense for | odging.
This Court held, in Barry, that the rest period required for the
deductibility of travel expenses requires a rest of sufficient
duration in tinme that necessitates the securing of |odging, and
that a nmere pause in the daily work routine does not satisfy the
requi renents of section 162(a)(2). The rationale for allowance
of the deduction in such cases is the taxpayer's significantly

hi gher expenses incurred by reason of the lodging. See United
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States v. Correll, supra at 304-305. On the other hand, where no

| odgi ng expense is incurred, the neal expenses incurred by the
taxpayer do not add to the taxpayer's busi ness expenses because
such expenses result fromthe sort of rest that anyone can, at
any tinme, wthout special arrangenent and w thout speci al
expense, take in his own autonobile or office. See Barry v.

Commi ssi oner, supra at 1213; see also Siragusa v. Commi ssioner,

T.C. Meno. 1980-68, affd. w thout published opinion 659 F.2d 1062
(2d Cr. 1981). The fact that petitioner's rests were
necessitated by a nedical condition does not render his neal
expenses deducti ble as travel expenses. |In Barry v.

Conmi ssioner, 435 F.2d at 1291, the Court stated:

The Conmi ssioner's rule, known as the overnight rule,
and approved in United States v. Correll, * * * |s
particularly ainmed at formulating an objective test
which will obviate individual analysis of countless
factual variations * * *. Nor does [the] taxpayer
qualify as one obliged to sleep or rest sinply because
the length of his trip tired him and he stopped by the
side of the road for a brief nap. * * * The rule
requires a stop of sufficient duration that it would
normally be related to a significant increase in
expenses. * * * [Enphasis added.]

See Chappie v. Comm ssioner, 73 T.C 823, 830 (1980). Under

Barry v. Conm ssioner, supra, the factual variation suggested by

petitioner does not entitle himto a deduction of his travel
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expenses for 1993 and 1994 in the absence of |odging. Respondent

is sustained on this issue.

Decision will be entered

for respondent.




