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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.? The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue,
and Rule references are to the Tax Court Rules of Practice and
Procedure.
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Respondent determ ned a deficiency in petitioners’ 1995
Federal incone tax of $14,504 and a penalty under section 6662(a)
for negligence of $2,901. After concessions,? the issues are (1)

whet her petitioner Hubert Swaringer (petitioner) had unreported

i ncone of $24,316; (2) whether petitioner is entitled to Schedul e
C deductions in anmounts greater than those allowed by respondent;
and (3) whether the negligence penalty is applicable.

Petitioners resided in Phil adel phia, Pennsylvania, at the tine
the petition was filed and during the year at issue.

The facts may be summari zed as follows. Petitioner Flora M
Swaringer (Ms. Swaringer) was enployed as a secretary and was
paid a salary of $44,271 in 1995. Petitioner was the pastor of
the United House of Prayer for Al People (the church) in New
York, New York. The parties stipulated that petitioner was not
an enpl oyee of the church and was sel f-enployed. Petitioner was
paid fromthe “offerings” of the congregation. On Schedule C
Profit or Loss From Business, relating to petitioner’s mnistry,
petitioners reported $28,600 as incone fromthe church. Neither
petitioners nor the church maintained records of the “offerings”.
Respondent used a so-called bank deposits analysis to verify

petitioners’ inconme. That analysis showed the follow ng:

2 Petitioners concede that they failed to report dividend

i ncone of $629. Respondent concedes that the unreported income
shoul d be reduced by $2,343 resulting from nontaxabl e bank
transfers.



Bank deposits $94, 013
Less:
Ms. Swaringer’s deposits $31, 280
Schedul e CG--Goss incone 28, 600
Bank | oan 4,000
Rei nbursement fromthe church 5, 817
69, 697
Unexpl ai ned bank deposits $24, 316

Respondent’ s concessi on reduces the unexpl ai ned bank
deposits anount by $2,343. Petitioner testified that, of the
remai ni ng unexpl ai ned bank deposits, $1,000 was a | oan from one
Robin Aiver and the remai nder constituted nontaxable gifts from
pari shioners of the church. According to petitioner, on
occasions such as his birthday, Father’s Day, and Chri st nas,
pari shi oners woul d give hi mnoney as gifts.

On Schedul e C petitioners clained deductions of $24,574 with
regard to petitioner’s activity as a mnister. O this anpunt,
respondent disallowed $19,271. The follow ng schedul e shows the

amount s cl ai med and di sal | owed:

Expenses d ai ned Al | owed D sal | owed
Adverti sing $79 $79 - 0-

Aut onobi | e 9, 294 1, 328 $7, 966
Ofice 125 125 - 0-

Repai rs 1,179 1,179 - 0-

Li censes 443 443 - 0-

Tr avel 2,100 649 1, 451

Meal s 1, 560 500 1, 060
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Uilities 2,034 -0- 2,034
Robes, etc. 3, 000 500 2,500
Dry C eaning 1, 900 500 1,400
Ti t hes 2, 860 -0- 12, 860

Y'I'n the notice of deficiency respondent allowed petitioners
an additional $5,547 as charitable contributions on Schedul e A,
| tem zed Deductions, which includes the anount petitioners
claimed on Schedule C as tithes.

Di scussi on

A. Unreported | ncone

Initially, we note that it appears that the bank deposits
anal ysis should be nodified to reflect the dividend i ncome ($629)
that petitioners concede was not reported on their return. W
al so accept petitioner’s testinony that the analysis should be
nodified to reflect the noney borrowed ($1, 000) from Robin
Aiver.

Wth respect to the bal ance of the unexpl ai ned bank
deposits, petitioners argue that these funds are nontaxable gifts
fromvarious unspecified nmenbers of the church. Section 102(a)
provi des that “Goss incone does not include the val ue of
property acquired by gift”. Neither the Code nor the regul ations

define a gift for the purposes of section 102. |In Conm ssioner

v. Duberstein, 363 U S. 278, 285-286 (1960), the Suprene Court

summari zed the case | aw regardi ng whet her anbunts received were
gifts within the neaning of section 102 as foll ows:

The nere absence of a legal or noral obligation to make such
a paynent does not establish that it is a gift. And,
inportantly, if the paynent proceeds primarily from“the
constraining force of any noral or legal duty”, or from*“the
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i ncentive of anticipated benefit” of an economc nature, it
is not agift. And, conversely, “[w here the paynent is in
return for services rendered, it is irrelevant that the

donor derives no econom c benefit fromit.” A gift in the
statutory sense, on the other hand, proceeds froma
“detached and disinterested generosity,” “out of affection,
respect, admration, charity or like inmpulses.” And in this
regard, the nost critical consideration * * * is the
transferor’s “intention.” * * *

* * * The donor’s characterization of his action is not
determ native—that there nust be an objective inquiry as to
whet her what is called a gift amounts to it inreality. It
scarcely needs adding that the parties’ expectations or
hopes as to the tax treatnent of their conduct * * * [has]
nothing to do with the matter.

* * * The proper criterion * * * is one that inquires
what the basic reason for * * * [the donor’s] conduct was in
fact--the dom nant reason that explains his action in nmaking
the transfer. * * * [Fn. refs. and citations omtted.]

Petitioners have the burden of establishing that the anpunts

in dispute constituted nontaxable gifts. See Rule 142(a). The
fundanmental problemw th petitioners’ case is that we have no
evidence as to the dom nant reason for the transfers. |Instead,
all we have is petitioner’s characterization of the transfers as
gifts, which initself has little or no evidentiary val ue.

On the other hand, the evidence that we do have strongly
suggests that the transfers were not gifts within the neaning of
section 102(a). The transfers arose out of petitioner’s
relationship with the nenbers of his congregation presunmably
because they believed he was a good mnister and they wanted to
reward him Furthernore, petitioner testified that w thout the

gifts his activity as a mnister was essentially a noney | osing
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activity. |In short, as petitioner recogni zed, the so-called
gifts were a part of the conpensation he received for being a
mnister. As such, the transfers are not excludable fromincone

under section 102(a). See Goodwin v. United States, 67 F.3d 149

(8th Gr. 1995); Wbber v. Conmm ssioner, 219 F.2d 834 (10th Cr

1955), affg. 21 T.C 742 (1954); Banks v. Conmm ssioner, T.C

Meno. 1991-641.

B. Schedul e C Expenses

Section 162(a) allows deductions for ordinary and necessary
expenses paid or incurred in carrying on any trade or business
i ncluding travel expenses while away from honme. The taxpayer has
the burden of establishing that such expenses were paid or

incurred. See Welch v. Helvering, 290 U. S. 111 (1933). 1In

addition, certain other provisions mandate that a taxpayer

mai ntai n specific records concerning certain types of expenses.
See sec. 274. Wth these principles in mnd we turn to the
expenses clained and in dispute here.

1. Autonobile.--Petitioners clainmed a deduction of $9, 294

for autonobil e expenses. Respondent disallowed $7,966 of that
amount. The deduction clai ned was based on the nunber of mles
all egedly driven in connection with petitioner’s mnistry.
Section 274(d)(4) provides that no deduction shall be all owed
Wth respect to “listed property” unless certain substantiation

rules are net. Listed property includes any passenger
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autonobile. See sec. 280F(d)(4)(A)(i). To neet these
requi renents petitioner nmust substantiate the anmount of the
busi ness use and total use of the autonobile, the tinme of the use
of the autonobile, and the business purpose for the use. See
sec. 1.274-5T(b)(6), Tenporary Inconme Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985). Petitioner must maintain adequate records
such as a log, diary, or trip sheet. See sec. 1.274-5T(c),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Petitioner’s records consist of a docunent prepared by his
secretary after the end of the year that contains headings as to
the date of travel, the place of travel, the general purpose of
the travel, and the mleage. There are, however, nany probl ens
with the information contained in that docunent. It contains
petitioner’s transportation to and fromhis residence
(Phi | adel phia) and his place of business (New York), which
represents personal commuting and not deducti bl e expenses. See

Hol nes v. Commi ssioner, T.C Meno. 1993-387. It also contains a

trip to Los Angeles, California, that petitioner admts was
erroneous. There are trips listed for which the stated m | eage

is obviously wong.® Furthernore, the reasons stated for the

3 The one-way m | eage fromBaltinore, Maryland, to
Spartanburg, South Carolina, is approximtely 525. Petitioner’s
records indicate that the mleage is 1,135. The records al so
indicate that the m |l eage from Phil adel phia, Pennsylvania, to
Mam , Florida, is 5,700. The actual mleage is approxi mately
2,600. It is clear that petitioner did not intend to |ist
(continued. . .)
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travel lack any specificity.* In short, we do not find that
petitioner’s records satisfy the requirenents of section 274(d).
We sustain respondent’s determnation as to the autonobile
expenses.

2. Travel and Meals.--Petitioners claimed deducti ons of

$2, 100 and $1,560 for travel and neals, respectively. Respondent
al | oned $649 and $500, respectively. As to the travel, section
274(d) requires that travel expenses be substantiated by evidence
establishing the anount of the expense, the business purpose for
the travel, and the tinme and place of the travel. Petitioners

i ntroduced no receipts or other evidence to show the anounts paid
or the business purpose of the travel. Wth respect to the
meal s, petitioner contends that he is entitled to use the so-

call ed per diemsubstantiation. See Rev. Proc. 94-77, 1994-2
C.B. 825. But, to use the per diemnethod in lieu of strict
substantiation, a taxpayer still nust “[substantiate] the

el emrents of tine, place, and business purpose of the travel
expenses in accordance with” the regul ati ons under section
274(d). Rev. Proc. 94-77, sec. 4.03, 1994-2 C B. at 827; see

Reynolds v. Comm ssioner, T.C. Menp. 2000-20. As we have noted,

3(...continued)
roundtrip m | eage.

4 Petitioner’'s records state that the reason for many of the
trips was to attend a “Conference” w thout any description of the
nature of the conference.
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petitioners have not satisfied this requirenent. W sustain
respondent’ s determ nations.

3. Uilities.--Petitioners clained a deduction of $2,034
for utilities which respondent disallowed in full. As we
under st and, the deduction clainmed was for tel ephone expenses
incurred on petitioners’ hone tel ephone. Petitioners have no
records substantiating these expenditures as expenses incurred in
petitioner’s trade or business. They apparently did not keep the
mont hly tel ephone statenents. Petitioners could have, but did
not, obtain copies of statenents fromthe tel ephone conpany. 1In
addition, the cost of basic |ocal tel ephone service with respect
to the first telephone line is a personal expense and is not
deducti ble. See sec. 262(b). W sustain respondent’s
di sal | owance of the deducti on.

4. Robes and Dry C eaning.--Petitioners clai mned deducti ons

of $4,900 for robes and dry cleaning. Respondent allowed $1, 000
for these itens. Petitioner clainms that, because of the nature
of his enploynent, he was required to wear business suits that he
woul d not ot herw se have worn. But, even if this were correct,
the cost of clothing is only deductible if the clothing is of a
type specifically required as a condition of enploynment and is
not adaptable as ordinary clothing. This rule also applies to

t he mai nt enance of such clothing. See Pevsner v. Conm Ssioner,

628 F.2d 467 (5th Cr. 1980); Kalns v. Comm ssioner, T.C. Meno.
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1992-394. There is no indication in the record that the anmounts
di sal l oned were for clothing that could not be worn in an
ordinary way. Respondent’s determ nations are sustai ned.

5. Negligence. --Respondent determ ned that the om ssion

fromincome of the so-called “gifts” and the deductions clainmed
on the Schedule C were due to negligence and that the penalty
under section 6662(a) is applicable. Section 6662(a) inposes a
penalty with respect “to any portion of an underpaynent of tax
required to be shown on a return” in an anount “equal to 20
percent of the portion of the underpaynent to which this section
applies.” Section 6662 applies, inter alia, to underpaynents
attributable to negligence or disregard of rules or regul ations.
See sec. 6662(b)(1). “Negligence” includes any failure to nmake a
reasonabl e attenpt to conply with the provisions of the |Internal
Revenue Code, and “disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c). Negligence also includes
any failure by the taxpayer to keep adequate books and records or
to substantiate itens properly. See sec. 1.6662-3(b)(1), Incone
Tax Regs. Also, “*Negligence is a |ack of due care or the
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances.’” Freytag v. Conm ssioner, 89

T.C. 849, 887 (1987) (quoting Marcello v. Conmm ssioner, 380 F.2d

499, 506 (5th Cr. 1967), affg. on this issue 43 T.C. 168 (1964)
and T.C. Meno. 1964-299), affd. 904 F.2d 1011 (5th Cr. 1990),
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affd. on other grounds 501 U. S. 868 (1991). The question then is
whet her petitioners’ conduct neets the reasonably prudent person
standard. See id.

We do not believe that petitioners’ conduct neets this
standard. The |aw surrounding the disputed itens is not conplex.
Wth respect to the cl ai ned deductions, petitioners were required
to maintain records, which they failed to do. Furthernore, there
is no indication that petitioners sought the advice of a
qualified tax advisor concerning any of the disputed itens. W
sustain respondent’s determ nati on.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




