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During 1990 and 1991, B, a donestic corporation,
realized substantial capital gains fromthe sale of a
nunber of its business units.

In 1990, B joined with a foreign bank (ABN)
purportedly to formtwo general partnerships, S and O
The partnershi ps engaged in financial transactions that
were intended to satisfy the requirenents of a
contingent installnment sale under I.R C. sec. 453.

Rel ying on the ratable basis recovery rul es under sec.
15A. 453-1(c), Tenporary Inconme Tax Regs., 46 Fed. Reg.

“Thi s opinion suppl enments our previously filed Menorandum
Qpinion in Saba Pship. v. Comm ssioner, T.C Meno. 1999- 359,
vacated and remanded 273 F.3d 1135 (D.C. Cr. 2001).
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10709 (Feb. 4, 1981), the transactions were prearranged
so that a substantial percentage of the partnerships’
"gains" were allocated to ABN--a foreign entity that
was not subject to U S. inconme tax, while a substanti al
percentage of the partnerships’ “losses” were all ocated
to B. For the taxable years ending 1990 and 1991, B
reported capital |osses of $142,953,624 and

$32, 631, 287, respectively.

Hel d: There is no neaningful distinction between
the partnerships in these cases and the partnership
determined to be a shamin ASA Investerings Pship. v.
Comm ssioner, 201 F.3d 505 (D.C. Cr. 2000), affg. T.C
Meno. 1998-305. Held, further, the partnerships were
not organi zed or operated for a nontax business
pur pose, and therefore, they are disregarded for
Federal incone tax purposes.

Joel V. WIlianson, Thomas C. Dur ham and

Gary S. Colton, Jr., for petitioner.

Jill A Frisch and Lewis R Mndel, for respondent.

SUPPLEMENTAL MEMORANDUM OPI NI ON
NI MS, Judge: These cases are before the Court on remand
fromthe Court of Appeals for the District of Colunbia GCrcuit.

Saba Pship. v. Conm ssioner, 273 F.3d 1135 (D.C. Cr. 2001)(Saba

1), vacating and remanding T.C Menp. 1999-359. In Saba Pship.

v. Comm ssioner, T.C Meno. 1999-359 (Saba I), we reviewed

notices of final partnership adm nistrative adjustnment (FPAAs)

i ssued to Saba Partnership (Saba) and O rabanda | nvesterings
Partnership (O rabanda) (sonetinmes, collectively, the
partnerships). In the FPAAs, respondent nmade adjustnents to the

partnerships’ tax returns for certain taxable years ending in
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1990 and 1991 based on alternative determ nations that (1) Saba
and O rabanda were sham partnershi ps that shoul d be di sregarded
for Federal inconme tax purposes; and (2) the partnerships’
purported contingent installnment sale transactions (CI NS
transactions) under section 453 were shans that should be

di sregarded for Federal incone tax purposes. Unless otherw se

i ndi cated, section references are to the Internal Revenue Code in
effect for the years in issue, and Rule references are to the Tax
Court Rules of Practice and Procedure.

Petitioner in these cases is Brunswi ck Corporation, the
partnerships’ tax matters partner (Brunswi ck or petitioner).

In Saba I, we described in detail Brunswi ck’s divestiture of
certain of its business lines, its discussions with
representatives of Merrill Lynch regarding a tax shelter that the
|atter was marketing to certain U S. corporations, its decision
to join with Al genene Bank Nederlands N.V. (ABN) to formthe
partnershi ps known as Saba and O rabanda, and the partnerships’
purported CINS transactions. W held that the disputed CI NS
transactions were not notivated by | egitinmate nontax business
pur poses, nor were they inbued with objective econom c substance.
Consequently, we held that the CINS transacti ons were shans that

woul d not be respected for Federal incone tax purposes.
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In Saba Il, the Court of Appeals vacated and renanded these
cases

for reconsideration in light of our recent decision in
ASA I nvesterings Partnership v. Conm ssioner, 201 F. 3d
505 (D.C. Cr. 2000) [affg. T.C. Meno. 1998-305], where
we invalidated what appears to be a simlar-—perhaps
even identical--tax shelter on the grounds that the
entire partnership, not nmerely the specific
transactions at issue, was a sham for federal tax
purposes. [Saba Il, 273 F.3d at 1136.]

The Court of Appeals also stated that a remand to this Court was
appropri ate because

in presenting its case in the Tax Court, Brunsw ck may
have acted on the m staken belief that the Suprene
Court’s decision in Mline Properties, Inc. v.

Commi ssioner, 319 U S. 436, 63 S.Ct. 1132, 87 L. Ed.
1499 (1943), established a two-part test under which
Saba and O rabanda nust be respected sinply because

t hey engaged in sonme business activity, an
interpretation that ASA squarely rejected, see ASA 201
F.3d at 512 * * *  [Saba Il, 273 F.3d at 1141.]

At the tinme of trial in these cases, the parties entered
into a series of stipulations of facts. Al stipulated facts and
exhibits are incorporated herein by this reference. W also
i ncorporate by reference all our findings of fact in Saba |I. (For
conveni ence, all citations of Saba I will include citations of
the specific page(s) of the Court’s slip opinion.)

After these cases were remanded, the parties filed opening
briefs and reply briefs addressing the issues raised by the Court
of Appeal s.

Pursuant to the Court of Appeals’ mandate, we consi der

whet her Saba and O rabanda are sham partnershi ps that should be
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di sregarded for Federal incone tax purposes. Petitioner bears

the burden of proof. Rule 142(a); Brown v. Conmm ssioner, 85 T.C

968, 998 (1985), affd. sub nom Sochin v. Conm ssioner, 843 F.2d

351 (9th Gir. 1988).

| . Partnership Status Under Statutory and Case Law

Petitioner first contends that Saba and O rabanda qualify as
partnerships for Federal incone tax purposes consistent with the
statutory definitions of partnerships (and partners) set forth in
sections 704(e), 761, and 7701(a)(2), and in accordance with

Suprene Court decisions in cases such as Conm ssioner v. Tower,

327 U. S. 280 (1946), and Conm ssioner v. Culbertson, 337 U S. 733

(1949). Petitioner avers that “a person should be treated as a
partner when he or she owns capital in a partnership in which
capital is a material income-producing factor, without regard to
whet her the partnership was forned to avoid tax.”

We need not dwell on this argunent because the Court of
Appeal s did not direct us to evaluate the technical conpliance of
the partnerships. Instead, the Court of Appeals directed us to
consi der whet her the partnerships should be recognized at all for
Federal incone tax purposes consistent with the standards the

Court articulated in ASA | nvesterings Pship. v. Comm ssioner, 201

F.3d 505 (D.C. Cr. 2000), affg. T.C. Menop. 1998-305. W were
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also directed to consi der whet her Saba and O rabanda are
di stingui shable fromthe partnership that the Court of Appeals

determined to be a shamin ASA | nvesterings Pship.

1. Whether Saba and O rabanda Are Di stingui shabl e From ASA

| nvesteri ngs Partnership

Petitioner asserts that the Saba and O rabanda partnerships
were significantly different fromthe ASA | nvesterings
Part nershi p, and that Saba and O rabanda shoul d be recogni zed as
val id partnershi ps and not shans for Federal incone tax purposes.
Bef ore addressing petitioner’s specific argunents, we briefly

review the factual background in ASA |Investerings Pship. V.

Conmi Ssi oner, supra.

In ASA | nvesterings Pship., the Conm ssioner issued an FPAA

to a Merrill Lynch-designed partnershi p whose principal partners
were AlliedSignal, Inc., and ABN. The Court of Appeals held that
t he di sputed partnership woul d not be recognized for Federal

i ncome tax purposes on the ground it was not organi zed to conduct
busi ness activity for a purpose other than tax avoidance. In so
hol di ng, the Court of Appeals sustained this Court’s findings
that ABN did not share in the partnership’s profits and | osses.
Id. at 514. The Court of Appeals agreed that the purported
partners did not share profits because “direct paynents made to
ABN were to conpensate it nmerely for its funding costs”, and “ABN

could make no profit fromthe transaction: any potential profit
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fromthe LIBOR notes would be offset by | osses fromthe
concomtant swap transactions.” 1d. The Court of Appeals also
concl uded that “any risks inherent in ABN s investnent were de
mnims” because “The PPNs were essentially risk free”, “any | oss
on the PPNs woul d be enbedded in the value of the LIBOR notes”,
and ABN “succeeded in hedging all but a de mnims anount of the
risk associated with the LIBOR notes.” 1d. at 514-515.

We note that after the instant cases were renmanded to the
Court, the Court of Appeals issued its opinion in Boca

| nvesterings Pship. v. United States, 314 F.3d 625, @ (D.C

Cr. 2003), revg. 167 F. Supp. 2d 298 (D.D.C. 2001), citing ASA

| nvesterings Pship. v. Conm ssioner, supra, in support of its

hol di ng that another Merrill Lynch-desi gned partnership would not
be recognized as a valid entity for Federal tax purposes because
it was not organi zed for a nontax business purpose.

Petitioner contends that Saba and O rabanda are
di stingui shabl e from ASA I nvesterings Partnership in that (1)
Brunswi ck did not prom se a guaranteed or specified returnto
ABN, and (2) the partners agreed to share partnershi p expenses
and | osses. Petitioner nmade these sanme clains in arguing its
case before the Court of Appeals. Saba Il, 273 F.3d at 1140-
1141. The Court of Appeals expressed skepticismthat petitioner
coul d denonstrate “significant differences” between the actions

of Brunswi ck in these cases and those of AlliedSignal in ASA
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| nvest eri ngs Pship. Id. As the discussion which foll ows

reveal s, petitioner has failed to denonstrate that there are any
significant differences in the tw cases.

A. Quaranteed or Specified Return

Petitioner maintains that there was no agreenent anong the
partners that ABN woul d be paid a specified return on the funds
it contributed to the partnerships. Petitioner further contends
that there is no evidence in the record that ABN was in fact paid
a specified return on its funds, stating:

The paynent of a ‘specified return’” would have required

detailed calculations of interest rates, tine periods,

and principal amunts. There is nothing in the Saba

record to suggest that any such cal cul ati ons were ever

made. The record in Saba contai ns thousands of pages

of docunents, but there is not one scrap of paper which

cal cul ates the paynents which woul d be necessary to

provide a specified return. The witnesses testified no

such cal cul ati ons were ever made.

It is disingenuous for petitioner to suggest that a
determ nation that Brunsw ck paid fees to ABN woul d have required
a detailed calculation of interest rates, tine periods, and
princi pal ambunts. Respondent asserts, and we agree, that
Brunswi ck, ABN, and Merrill Lynch (acting as a m ddl eman)
under stood that Brunsw ck woul d pay ABN fees to participate in
t he partnerships. Respondent points to internal docunents
mai nt ai ned by Brunswi ck and ABN that refer to anticipated “fees”,

Brunswi ck’ s paynent of “consulting fees” to ABN, and Merrill

Lynch’ s val uation of Saba s LIBOR notes as evidence that
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Brunswi ck paid ABN fees in exchange for its participation in the
partnershi ps. Respondent contends that the absence of an
explicit agreenent regarding ABN s fees nerely reflects
Brunswi ck’s strict adherence to the warning in the January 26
1990, nenorandum prepared by Judith P. Zelisko, Brunsw ck’s
Director of Taxes, hereinafter the Zelisko nmenorandum t hat
“t here cannot have been any agreenents, negotiations, or
under st andi ngs of any kind anong the Partners”. Saba I, slip op.
at 15-18 (quoting the pertinent portions of the Zelisko
menor andunj .

We acknow edge that the record in these cases does not
i nclude an explicit agreenent that Brunswi ck would pay ABN a
specific fee in exchange for its participation in the
partnerships. Nor does the record include a detailed calcul ation
of such fees. However, the record contains conpelling
circunstantial evidence that Brunswi ck transferred fees to ABN in
exchange for its participation in the partnerships. 1In ASA

| nvesterings Pship. v. Conm ssioner, 201 F.3d at 514, the Court

of Appeals relied upon simlar evidence to infer that
Al l'i edSignal made transfers to ABN pursuant to a prearranged

agreenent to conpensate ABN for its funding costs.
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The evidence that we find conpelling in the instant cases
i ncl udes the foll ow ng:
e The August 7, 1989 nenorandum prepared by Johannes den
Baas (den Baas), an ABN vice president, which outlined his
understanding of ABN s role in the Merrill Lynch tax shelter
in pertinent part as follows:

The remuneration for ABN * * * wll be 70-80
bps. [basis points] spread over the

out standi ng participation plus $100, 000
upfront fee and all out of pocket expenses
covered (legal fees etc.). Since the
structure itself will not carry the
possibilities for this |evel of renuneration
the incone will be received by ABN New York
in upfront paynents nade by the corporation
[Saba I, slip op. at 22.]

* The Zelisko nmenmorandum which stated in pertinent part:

3. Conpensation fees to the FP [foreign

partner]. Merrill Lynch talked in terns of
40-75 basis points on the FP s equity
investnment. [Saba I, slip op. at 17.]

e The February 15, 1990 den Baas nenorandum (pertaining to
t he Saba partnership) which stated in pertinent part:

ABN wi || receive again an upfront fee
representing 75 bps over LIBOR over the

out standi ng plus the 15 bps funding

di fference between LIBOR and CP [comrerci al
paper] upfront. The anount will be around
$600, 000 but we have negotiated a m ni num fee
of $750, 000 upfront excluding ABN Trust
Curacao's fees. [Saba I, slip op. at 22.]

e The $535,000 amount that Merrill Lynch characterized as a
“fee” and added to its valuation of Saba’'s LIBOR notes in

conjunction with Brunsw ck’s purchase of 50 percent of
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Sodbury’s partnership interest. Saba |, slip op. at 38-

40.

e Brunswi ck’s paynent of $750,000 to ABN over 3 years

(ostensibly for consulting services) that Brunsw ck charged

against its Accrued Disposition Costs reserve account

all ocated to partnership activity. Saba |, slip op. at

39.

e The June 19, 1990 den Baas nenorandum (pertaining to the

O rabanda partnership) which stated in pertinent part:

al though the | oan spread will be 30 bps. the
transaction will yield 85 bps. over LIBOR
(the difference to be paid separately).

Total renuneration $600, 000 excl udi ng the
Trust fee. [Saba |, slip op. at 54.]

 Brunsw ck’s paynment of $645,000 to Bartolo in Decenber

1990, ostensibly to gain control of Qrabanda, but referred

to in Brunswick’s accounting records as a fee. Saba |

slip op. at 71.

Petitioner contends that ABN did not expect a specified
return on the funds that it invested in the partnerships and
downpl ays the nention of “upfront fees” in den Baas' February 15,
1990, nenorandum Petitioner suggests that den Baas was nerely
conveying ABN s hope “to earn a certain dollar anmount of fees by

generating a relationship with Brunswi ck.” W reject

petitioner’s interpretation.
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The August 7, 1989, nenorandum by den Baas unanbi guously
states that ABN will receive a specified paynent fromits
corporate partner because the partnership s proposed investnents
woul d not provide ABN with an adequate return on its capital.

The February 15, 1990, and June 19, 1990, nenoranda by den Baas
issued with regard to ABN' s participation in Saba and O rabanda,
respectively, echo the proposition that ABN wil| receive paynents
fromits corporate partner; i.e., Brunswick. Consistent with the
foregoing, we note that den Baas acknow edged at trial that he
understood fromthe start that the partnerships’ investnents
woul d not provide ABN with the return it required on its funds.
These factors denonstrate to our satisfaction that ABN expected

t hat Brunswi ck woul d provide renmuneration or fees in exchange for
ABN s participation in the partnerships.

There is also anple evidence in the record that Brunsw ck
transferred fees to ABN. W first observe that petitioner is
essentially mumwith regard to the $535, 000 anpunt that Merril
Lynch characterized as a fee and added to its valuation of Saba’s
LI BOR notes. The addition of this fee to the val ue assigned to
Saba’'s LIBOR notes had the effect of inflating the price that
Brunswi ck paid ABN (through Sodbury) for 50 percent of its Saba
partnership interest.

Petitioner’s reply brief includes an objection to

respondent’s proposed finding of fact that the $535, 000 anmount
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represented additional renuneration to Sodbury. Petitioner’s
objection states in pertinent part:

Respondent neglects to state that it was Pepe who added
t he $535, 000 to the value of the LIBOR notes, w thout
inform ng Brunswi ck. Petitioner agrees that this
valuation resulted in a transfer of wealth from
Brunswi ck to Sodbury, however, it would not be accurate
to characterize the inadvertent transfer as
“remuneration”.

Under the circunstances, we assune that petitioner’s
position remains that Brunswi ck was unaware of the aforenentioned
fee. In particular, the parties’ first stipulation of facts
addressed Merrill Lynch’s valuation of Saba’s LIBOR notes in
pertinent part as follows:

265. * * * The valuation letters dated July 13,
1990 [Jt. Ex. 148-J(5)] and August 17, 1990 [Jt. Ex.
148-J(8)] and Saba’s financial statenents consistent
wth such letter included an additional anount of
$535, 000 added to Merrill’'s cal cul ated val ue of the
LI BOR Notes. The valuation letter dated Septenber 14,
1990 [Jt. Ex. 148-J(10)] and Saba’s financial statenent
consistent with such letter included an additi onal
anmobunt of one-fourth of the $535, 000, or $133, 750,
added to Merrill’s cal cul ated value of the LI BOR Notes.

266. Brunsw ck contends that it was not aware
that the July 13, 1990, August 17, 1990, and Septenber
14, 1990 valuation letters included an additi onal
anount of $535,000 (or a pro rata portion thereof, in
the case of the Septenber 14 letter) added to Merrill’s
cal cul ated value of the LIBOR Notes. Any references to
this additional anbunt in this Stipulation are not
intended as a stipulation that Brunswi ck was aware of
this additional anbunt. Respondent does not agree with
Brunsw ck’s contenti on.

* * * * * * *

272. For purposes of conputing the price of the
July 13, 1990 purchase, the partners used Merrill’s
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LI BOR Note value, set forth in Joint Exhibit 148-J(5).

For purposes of that valuation, Merrill valued the four

Fuji and Norinchukin LIBOR Notes held by Saba at

$36, 215, 000, and then added to that amount $2, 035, 000.

This $2, 035,000 anpbunt consisted of $1, 500, 000 of

private placenent discount and a $535, 000 additi onal

anount. Pepe’s notes (Ex. 136-J at BC010168) refl ect

t he val uation

Bearing in mnd the adnonition in the Zelisko menorandum
that “there cannot have been any agreenents, negotiations, or
under st andi ngs of any kind anong the Partners”, we base our
eval uati on of whether Brunswi ck actually transferred fees to ABN
upon the record as a whole. Saba I, slip op. at 17. Al though
Brunswi ck was | argely successful in abiding the warning in the
Zel i sko nmenorandum and concealing its transfers to ABN, we are
convinced for the reasons discussed above that Brunswick did in
fact pay ABN to participate in the partnerships.

It sinply defies reason to suggest that Brunsw ck overl ooked
or was unaware that Merrill Lynch added the $535,000 fee to its
val uation of Saba’s LIBOR notes resulting in what petitioner
characterizes as an “inadvertent transfer” from Brunsw ck to ABN
Brunswi ck nmust be charged with know edge of the fee inasnuch as
petitioner stipulated that Merrill Lynch’s valuation letters were
provided to Saba and incorporated in Saba' s financial statenents.
Petitioner also stipulated that Brunswick relied upon Merrill
Lynch’s valuation to determne the price that it would pay for 50

percent of Sodbury’s partnership interest. Saba I, slip op. at

38. One could reasonably expect that if the transfer were truly
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i nadvertent, Brunsw ck woul d have requested a refund from ABN.
However, petitioner does not suggest that Brunsw ck requested
such a refund. Considering all the circunstances, we concl ude
that Brunswi ck was fully cogni zant of, and acqui esced in, the
transfer of a $535,000 fee to ABN as renmuneration for its
participation in the partnerships.

The fact that Brunswi ck assented to the transfer of $535, 000
to ABN | eads us to conclude that Brunsw ck al so used the
previ ously nentioned consulting fees and the O rabanda control
prem um as di sgui sed neans to transfer additional anounts to ABN.
Brunswi ck had the notive and the opportunity to inflate those
paynments to provide ABN renmuneration for its participation in the
partnerships. Under the circunstances, we conclude that they did
so.

Petitioner argues in the alternative that, even assum ng
that Brunsw ck made paynents to ABN, such paynments only provided
ABN with a m ni num guaranteed return. Petitioner cites S.& M

Pl unbi ng v. Comm ssioner, 55 T.C. 702, 703 (1971), and

Hunt v. Conmm ssioner, T.C Meno. 1990-248, for the proposition

that a guaranteed m ni mum paynent is not inconsistent with
partnership status. Petitioner’s reliance on the aforenentioned
cases is m spl aced.

Suffice it to say that, when an ostensible partner is

guaranteed a specified or mninmnumreturn on its capital
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contribution, that factor is one of many that nust be consi dered
in determ ning whether the arrangenent constitutes a partnership
that will be recognized for Federal tax purposes. See S.& M

Pl unbi ng v. Conmm ssioner, supra at 707. In this regard, in ASA

| nvesterings Pship. v. Conm ssioner, 201 F.3d at 514, the Court

of Appeals rejected the taxpayer’s reliance on Hunt V.

Comm ssi oner, supra, and distinguished the case in part on the

ground that “both parties [in Hunt] had a bona fide business
purpose for entering into the partnership”. Gven that we
conclude (as discussed in detail below that Brunsw ck and ABN
di d not have a nontax business purpose for entering into the
partnershi ps, whether the anounts that Brunswi ck transferred to
ABN are properly characterized as a specified return or a
guaranteed mninmumreturn is not dispositive. Wat is pertinent
is our conclusion that Brunsw ck paid ABN to participate in the
Saba and O rabanda partnerships nuch the sane as Al liedSi gna
paid ABN to participate in the ASA I nvesterings Partnership.

B. Agreenent To Share Partnershi p Expenses/Losses

Petitioner contends that Saba and O rabanda can be
di stingui shed fromthe partnership under review in ASA

| nvesterings Pship. v. Conm ssioner, supra, because Brunsw ck and

its partners shared partnership expenses and | osses. Petitioner
relies upon the parties’ stipulations that Saba and O rabanda

paid the partnerships’ operating expenses. Petitioner further



- 17 -

asserts that the partnerships’ investnents were subject to
significant risks that were not hedged agai nst, and, therefore,
the partners were not fully protected agai nst | osses. Wile
acknow edgi ng that “Brunswi ck absorbed the friction on the PPNs
and 1B CDs when these instrunents were distributed to
Brunswi ck”, petitioner contends that (1) Brunsw ck’s assunption
of these costs is not inconsistent wwth partnership status, and
(2) equal sharing of |osses anobng the partners is not required
under applicable State law. (Saba and O rabanda were forned
under New York law.) Saba I, slip op. at 26, 56.

Expenses

Al t hough Saba and Qtrabanda paid certain operating expenses,
Saba |, slip op. at 28-29, 58, 60-61, we agree with respondent
that the underlying circunstances beg the question whether
Brunswi ck actually incurred the expenses. The record shows that
ABN and Brunswi ck expected that Brunswi ck woul d pay the
partnershi ps’ operating expenses. The August 7, 1989, nmenorandum
by den Baas (quoted above) expressly stated that ABN woul d be
conpensated for out-of-pocket expenses and | egal fees. Likew se,
the Zelisko nmenorandum stated in pertinent part that “Legal fees
for BC [Brunswi ck Corp.] and operating expenses of the
Part nershi p which would be paid by BC, would run about $400, 000 -
$500,000.” Saba I, slip op. at 17.
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Brunswi ck’s and ABN s expectations that the partnerships’
operating expenses would be paid by Brunswi ck were net. As was

the case in ASA Investerings Pship. v. Conm ssioner, supra, a

portion of the partnerships’ expenses and/or |osses was in fact
shifted to Brunswi ck through Merrill Lynch’s valuation of Saba’s
and O rabanda’s LIBOR notes. Merrill Lynch valued the LIBOR
notes so that Brunsw ck fully absorbed the private placenent
di scount (totaling $2,250,000) incurred on the sale of the
partnerships’ PPNs and CDs. Saba I, slip op. at 33-38, 62-68.
For the sake of conpl eteness, we note that petitioner
contends that Brunswi ck was unaware of Merrill Lynch’s
application of the private placenent discounts. In particular,
the parties’ stipulations state:
234. Brunsw ck contends that it was not aware that
Merrill included a discount of $1,500,000 in
calculating the sales price of the Chase Notes, and
Brunswi ck contends that it was not aware that Merrill
applied such a discount in determning the value of the
LIBOR notes on their origination. Any references to
this discount in this Stipulation are not intended as a
stipulation that Brunswi ck was aware of the discount.
Respondent does not agree with Brunswi ck’s contentions.

468. Brunswi ck contends that it was not aware that

Merrill included a discount of $750,000 in cal culating
the sales price of the IBJ CDs, and contends that it
was not aware that Merrill applied such a discount in

determ ning the value of the LIBOR notes on their
origination. Any references to this discount in this
Stipulation are not intended as a stipulation that
Brunswi ck was aware of the discount. Respondent does
not agree with Brunsw ck’s contentions.
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Li ke the $535,000 fee that made its way into Merrill Lynch's
val uation of Saba’'s LIBOR notes, we find it incredible that
Brunswi ck was unaware that Merrill Lynch added the private
pl acenent discounts to the value of the LIBOR notes. Just as
before, we charge Brunswi ck with know edge of Merrill Lynch’'s
val uati on met hodol ogy i nasnmuch as Merrill Lynch’s val uation
letters were provided to Saba and O rabanda and were relied upon
by Brunswick to determne the price that it would pay for 50
percent of Sodbury’s and Bartolo s partnership interests. Saba
I, slip op. at 38-40, 67-68.

We also reject petitioner’s assertion in its reply brief
that Brunswi ck’s absorption of the transaction costs relating to
t he purchases and sales of the PPNs, CDs, and LIBOR notes “was
not the result of any agreenent between ABN and Brunswi ck”. As
den Baas’ August 7, 1989, nenorandum and the Zelisko nmenorandum
pl ainly show, ABN and Brunsw ck understood at the outset that the
LI BOR notes would be distributed to Brunswick as a required
elenment in its tax-avoidance plan. Consequently, it follows that
Brunswi ck and ABN nust have agreed in advance that Brunsw ck
woul d absorb the partnerships’ expenses and | osses and that a
| arge portion of those expenses and | osses would be transferred
to Brunswi ck through the valuation of the LIBOR notes.

We are not persuaded by petitioner’s contention that ABN and

Brunswi ck woul d have shared in the partnerships’ potential |osses
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fromthe credit risk, credit spread risk, event risk, and
l[iquidity risk inherent in the partnerships’ investnents. ABN
did not assune any nore than de mnims risk with regard to the

partnerships’ investnents. See ASA Investerings Pship. v.

Commi ssioner, 201 F.3d at 514-515. First, the partnerships’ PPNs

and CDs posed little or no risk of |oss because they were issued
by banks with high credit ratings and they were held for |ess
than a nonth. Saba I, slip. op. at 30-33, 61-62. Second, as
di scussed above, the private placenent discounts attributable to
the PPNs and CDs were enbedded in the value of the LIBOR notes
and were whol |y absorbed by Brunswick. Finally, Merrill Lynch
arranged swaps for Brunsw ck and ABN to hedge agai nst interest
rate risk. Saba I, slip. op. at 51-53, 75-77. The parties
stipulated that ABN entered into hedge transacti ons outside the
partnerships that substantially reduced its risk to fluctuations
in the value of the LIBOR notes. See stipulations Nos. 314-320,
505-517.

Based on the foregoing, we conclude that there are no
meani ngful di fferences between the partnerships in the instant

cases and the partnership under review in ASA Investerings Pship.

v. Comm ssioner, supra. Although the record does not include an

explicit fee agreenment between Brunswi ck and ABN, or a precise
accounting of the fees and expenses that Brunswi ck incurred in

carrying out its tax avoi dance plan, we further conclude that
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Brunswi ck and ABN, with Merrill Lynch's assistance, did their
best to conceal and obscure the true nature of the underlying
transacti ons.

[11. \Vhether Saba and O rabanda Engaged In Business Activity in

Furt herance of a Nontax Busi ness Purpose

As previously nentioned, the Court of Appeals stated that
its remand woul d give petitioner a further opportunity to address
t he question whether Brunswi ck entered into the partnerships for
a busi ness purpose other than tax avoi dance. The Court of
Appeal s directed that the parties should address the validity of
the partnerships in these cases under the rationale of Mline

Properties v. Comm ssioner, 319 U S. 436 (1943), as explicated by

the Court of Appeals in ASA Investerings Pship. v. Conmm ssioner,

supra at 512, as follows:

Getting to the controlling issue, petitioner
argues that under the standard established in Mline
Properties v. Conmm ssioner, 319 U S. 436, 63 S.C
1132, 87 L.Ed. 1499 (1943), the partnership cannot be
regarded as a sham The Court there said that a
corporation remains a separate taxable entity for tax
pur poses “so long as [its] purpose is the equival ent of
busi ness activity or is followed by the carrying on of
busi ness by the corporation.” 319 U S. at 439, 63
S.C. 1132. The Tax Court has since applied Miline to
partnership cases. See Bertoli v. Conm ssioner, 103
T.C. 501, 511-12, 1994 W. 579942 (1994).

Petitioner views Mline as establishing a two-part
test, under which a tax entity is accepted as real if
either: (1) its purpose is “the equival ent of business
activity” (not tax avoidance), or (2) it conducts
busi ness activities. Mdline, 319 U S at 439, 63 S.C
1132. Because ASA “engaged in nore than sufficient
busi ness activity to be respected as a genuine entity,”
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petitioner argues that ASA was a partnership under the
second alternative. Petitioner’s Reply Br. at 12. W
agree if engaging in business activity were sufficient
to validate a partnership ASA would qualify. It was
infused with a substantial anmount in capital ($1.1
billion), and invested it in PPNs, LIBOR notes, and

ot her short-termnotes over a period of two years. In
fact, however, courts have understood the “business
activity” reference in Moline to exclude activity whose
sol e purpose is tax avoidance. This reading treats
“shamentity” cases the sanme way the |law treats “sham
transaction” cases, in which the existence of forma
busi ness activity is a given but the inquiry turns on

t he exi stence of a nontax business notive. See Knetsch
v. United States, 364 U S. 361, 364-66, 81 S.Ct. 132, 5
L. Ed. 2d 128 (1960). Thus, what the petitioner alleges
to be a two-pronged inquiry is in fact a unitary test—-
whet her the “shanf be in the entity or the
transacti on— under which the absence of a nontax

busi ness purpose is fatal. [Fn. ref. omtted.]

Thus, if Saba and O rabanda are to be recogni zed as valid
entities for Federal tax purposes, petitioner nust show that the
partnershi ps engaged in business activity for a purpose other

t han tax avoi dance. Boca I nvesterings Pship. v. United States,

314 F.3d 625 (D.C. Cr. 2003); Del Commercial Properties, Inc. v.

Comm ssi oner, 251 F.3d 210, 214 (D.C. Cr. 2001).

Petitioner argues that Saba and O rabanda nust be respected
for Federal inconme tax purposes because they engaged in the
“mnimal” anpbunt of business activity required to satisfy the

standards for recognition under Mline Properties v.

Commi ssi oner, supra. Petitioner cites the partnerships’

investnments in commercial paper (and the profits derived
therefron) as proof that the partnerships were operated for a

nont ax busi ness purpose. |In connection with this point,
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petitioner avers that, unlike ASA Investerings Pship. V.

Conm ssi oner, supra, the partners shared in the profits derived

fromthe commercial paper

Petitioner also argues that the Court in its original
Menor andum Opi nion “made a legal error in determning that
Brunswi ck did not have a business purpose for form ng Saba and
O rabanda” and the Court “erred in substituting its own judgnent
for that of M. Reichert [Brunsw ck’s chairman, president, and
chi ef executive officer] in determ ning whether Brunsw ck was
susceptible to a takeover and whet her the partnerships woul d be
hel pful in preventing a takeover.”

Respondent counters that

There is not a shred of docunentary evi dence
corroborating Petitioner’s purported nontax goals and
no econom ¢ anal ysis supports them Brunsw ck never
vi ewed the partnershi ps as takeover defenses; instead
of advertising their alleged deterrent effect to
hostile acquirers, it elimnated the partnerships from
its financial statenents and showed them as cash. The
LI BOR notes were useful to Brunswick only as a
repository of paper tax losses; it consistently hedged
its interest in the notes and sold themi mredi ately
after receiving themto avoid tax. Gven the
transactions’ nonunental costs, Brunsw ck could not
expect to generate any profit and the transactions
generated only unnecessary costs. But petitioner never
consi dered any of the transactions’ econom cs because
it was buying $200 mllion in phantomtax | osses.

We considered and rejected petitioner’s argunents that Saba
and O rabanda engaged in the disputed CINS transactions to
achi eve nontax business purposes in Saba |I. Mich of what we said

there is equally applicable in response to petitioner’s
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contentions that the partnershi ps were organi zed and operated to
achi eve nontax business purposes. Saba |, slip op. at 112-117,
78 T.CM (CCH) 684, 718-719, 1999 T.C M (R A) 99, 359, 2272-
2274.

For the sanme reasons that we recited in Saba |, we reject
petitioner’s contentions that the partnershi ps were organi zed and
operated to achi eve nontax business purposes. Contrary to
petitioner’s position, we have not substituted our own judgnent
for that of Brunswick' s corporate officers. W have sinply
rejected their testinony as being both self-serving and
unsupported by the record as a whole. W |ikew se are not
persuaded that the partnerships’ relatively nodest profits from
their short-terminvestnents, including commercial paper,
denonstrate that the partnerships were operated for a nontax
busi ness purpose. To borrow again fromthe Court of Appeal s’

analysis in ASA Investerings Pship. v. Comm ssioner, 201 F.3d at

516, we observe that the partnerships could have realized profits
from any nunber of investnment strategies at far |ower transaction
costs than were incurred inplenenting Merrill Lynch's tax
shelter. Further, even under the nbst generous assunptions, any
expected profits fromthe partnerships’ investnents paled in
conparison to the approxinmately $170 million of capital |osses
that the partnerships were designed to generate for Brunsw ck

Saba |, slip op. at 126-127. The mnimal business activity that
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petitioner cites does not anmpbunt to a nontax business purpose for
t he partnerships.

Concl usi on
We hold that there is no nmeaningful distinction between the
partnerships in these cases and the partnership determ ned to be

a shamin ASA | nvesterings Pship. v. Comm ssioner, supra. W

further hold that Saba and O rabanda were not organi zed or
operated for a nontax business purpose under the rational e of

Mbline Properties v. Conmni SSioner, supra.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




