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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s Modtion For Summary Judgnent, filed pursuant to
Rul e 121.! Respondent contends that there is no dispute as to

any material fact with respect to this levy action and that

1 Al Rule references are to the Tax Court Rul es of
Practice and Procedure, and, unl ess otherw se indicated, al
section references are to the Internal Revenue Code, as anended.
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respondent’s determ nation to proceed with collection of
petitioner’s outstanding tax liabilities for 1992 shoul d be
sustained as a matter of |aw

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy "if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law. " Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994); Zaentz v. Conm ssioner, 90 T.C. 753, 754 (1988);

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing summary judgnent. Dahl strom

v. Comm ssioner, 85 T.C 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

As explained in detail below, there is no genuine issue as
to any material fact, and a decision may be rendered as a matter
of law. Accordingly, we shall grant respondent’s notion for

summary judgnent.



Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

A Petitioner’'s Failure To File

Petitioner has a history of failing to file Federal incone
tax returns. Specifically, petitioner failed to file a Federal
income tax return for 1992.

B. Respondent’s Notice of Deficiency

On Decenber 28, 1994, respondent issued a notice of
deficiency to petitioner. 1In the notice, respondent determ ned,
in pertinent part, a deficiency in petitioner’s Federal incone
tax for 1992 in the amount of $15,402, an addition to tax under
section 6651(a)(1l) for failure totinely file a tax return in the
amount of $4,544.60, and an addition to tax under section 6654(a)
for failure to pay estimated tax in the anount of $635.78.2 The
deficiency was based principally on respondent’s determ nation
that petitioner failed to report: (1) Wage incone in the anmount
of $16,936 (as reported to respondent on Form W2 by Ganite
Construction Co.); (2) nonenpl oyee conpensation in the anmount of
$43, 624; and (3) unenpl oynment conpensation in the anmount of

$6, 095 (as reported to respondent on Form 1099-G).

2 Although the notice of deficiency also sets forth
respondent’ s determi nation of deficiencies in petitioner’s
Federal inconme taxes for 1990 and 1991, we are concerned in this
proceeding only with petitioner’s liability for 1992.
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Respondent’s records reflect that the notice of deficiency
was not returned undelivered to respondent by the Postal Service.
Petitioner has not denied that he received the notice of
defi ci ency.

C. Assessnment of Petitioner’'s Liability

Petitioner did not file a petition for redeterm nation with
the Court challenging the notice of deficiency. Accordingly, on
May 22, 1995, respondent assessed the determ ned deficiency and
additions to tax, as well as statutory interest. On that sane
day, respondent sent petitioner a notice and demand for paynent,
informng petitioner that he had a liability for 1992 and
requesting that he pay it. Petitioner failed to do so.

On Cctober 9, 2000, respondent sent petitioner a second
collection notice for 1992. Once again, petitioner failed to pay
t he anmount ow ng.

D. Respondent’s Final Notice and Petitioner’'s Response

On Novenber 10, 2000, respondent sent petitioner a Final
Notice-—Notice of Intent to Levy and Notice of Your Right to a
Hearing (the Final Notice). The Final Notice was issued in
respect of petitioner’s outstanding liability for 1992.

On Novenber 29, 2000, petitioner submtted to respondent a
Form 12153, Request for a Collection Due Process Hearing.
Petitioner’s request stated that the period of limtations had

expired with respect to the assessnent of petitioner’s tax



liability for 1992.

E. Respondent’s Efforts To Schedul e a Hearing

On January 30, 2001, and May 1, 2001, Appeals Oficer Joe
GQurnaby issued letters to petitioner requesting that he contact
the Appeals Ofice to arrange an adm nistrative hearing at a
mutual |y convenient tine. Petitioner did not contact the Appeals
Ofice with regard to either letter.

F. Respondent’s Notice of Deternination

On June 4, 2001, Appeals Oficer Gurnaby prepared an Appeal s
Ofice transmttal nmenorandum The nenorandum stated that the
Appeal s officer reviewed an Internal Revenue Service TXMODA
transcri pt of account dated Decenber 21, 2000, and determ ned
t hat respondent had conplied with all applicable |egal
requirenents with regard to the assessnent of petitioner’s tax
liability for 1992.°® A copy of the transcript of account was
attached as an exhibit to the Declaration that acconpani ed
respondent’s Mdtion for Summary Judgnent.

On June 8, 2001, respondent sent petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320

and/or 6330. The notice stated that the Appeals Ofice had

3 A TXMODA transcript contains current account information

obtained fromrespondent’s master file. “TXMODA” is the command
code (CC) that is entered into respondent’s integrated data
retrieval system (IDRS) to obtain the transcript. IDRS is

essentially the interface between respondent’s enpl oyees and
respondent’s vari ous conputer systens.
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determ ned that it was appropriate for respondent to proceed with
the collection of petitioner’s outstanding tax liability for

1992.

G Petitioner’'s Petition

On July 12, 2001, petitioner filed wth the Court a petition
for lien or levy action seeking review of respondent’s notice of
determi nation.* The followi ng allegations reflect the crux of
the petition:

For Anericans, including the self-enployed, the
only tax authorized under the sections referred to
above [sections 1, 6001, 6011, and 6012] is Form 2555,
titled “Foreign Earned I nconme,” not Form 1040, as
Aneri cans have been led to believe.

The only code sections that establish liability
for the income tax or the withholding of it refer to
nonresi dent aliens, foreign corporations, and their
wi t hhol di ng agents, who are required to file a 1040
return (26 USC sections 7701, 1441, 1442, 1443, and
1461).

I nternal revenue enpl oyees were instructed | ong
ago by the Treasury Secretary that Form 1040 was for
t he above purpose; it was never intended by |aw to be
used for U S. citizens who earn their income within the
50 states and whose incone is not by |law subject to the
i ncone t ax.

Wages of nost citizens have never been intended by
law to be subject to the incone tax.

* * * * * * *

Wages of nost Anericans are not, by |aw, subject
to the incone tax. Although wages are incone, they do
not nmeet the formal |egal definition for inclusion as

4 At the tinme that the petition was filed, petitioner
resided in Ctrus Heights, California.



- 7 -
“@oss Inconme” fromwhich the tax is cal cul at ed.

* * * * * * *

| RS revenue officers are authorized by lawto

conduct only civil enforcenent under Subtitle E

(pertaining to al cohol, tobacco and firearns taxes),

not under Subtitle A (inconme taxes.) * * *

The petition also includes allegations that petitioner never
received a notice and demand for paynent and that petitioner was
confused by “the various anmounts sought in nunerous conflicting
notices”. Finally, petitioner attached to the petition several
exhibits, including a copy of the Appeals officer’s January 30,

2001, letter attenpting to schedule an adm nistrative hearing.

H. Respondent’s Mbdtion For Sunmary Judgnment

As indicated, respondent filed a Motion For Sumrmary Judgnent
asserting that there is no dispute as to a material fact and that
respondent is entitled to judgnent as a matter of law. In
particul ar, respondent contends that because petitioner received
the notice of deficiency dated Decenber 28, 1994, petitioner
cannot chal l enge the exi stence or anmount of his underlying tax
l[tability for 1992 in this proceeding. Respondent further
contends that the Appeals officer’s review of the transcript of
account with regard to petitioner’s account for 1992 satisfied
the verification requirenment inposed under section 6330(c)(1) and
denonstrates that petitioner was issued a notice and demand for

paynent .
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Petitioner filed an Opposition to respondent’s notion. In
his Opposition, petitioner repeats many of the allegations nmade
in the petition. Thus, for exanple, the Opposition includes the
foll ow ng all egations:

Petitioner disagrees wth respondent’s deci sion because
| amnot required to file a 1040 return and clai mny
wages as gross taxable incone as clainmed by the
respondent. | have never had a filing requirenent
therefore respondent has no authority to coll ect any
tax or require petitioner to file, or waste a bunch of
time communicating with them over nonsense. This is an
infringenent on the petitioner’s freedom * * *
Petitioner and the courts can assune the respondent had
no authority for sending the notices of proposed
assessnment or the final notices, and demand for paynent
to the petitioner. The respondent has no authority to
collect a tax fromthe petitioner because the
petitioner has No Filing Requirenent! And the only
sections that authorize an incone tax and the
respondent to send these notices are sections which
apply to non-resident aliens, foreign corporations and
their withholding agents who are required to file a
1040 under 26 USC sections 7701, 1441, 1442, 1443 and
1461!

In his Opposition, petitioner also alleges that he was not
of fered an adm ni strative hearing.

Pursuant to notice, respondent’s notion was called for
hearing at the Court's notions session in Washi ngton, D.C,
Counsel for respondent appeared at the hearing and presented
argunent in support of the pending notion. |In contrast, there
was no appearance by or on behal f of petitioner, nor did
petitioner file a statenment pursuant to Rule 50(c), the
provi sions of which were nentioned by the Court inits Oder

cal endaring respondent’s notion for hearing.



Di scussi on

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by levy on the person’s property. Section
6331(d) provides that at |east 30 days before enforcing
collection by levy on the person's property, the Secretary is
obliged to provide the person with a final notice of intent to
| evy, including notice of the admnistrative appeals available to
t he person.

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the person has been given
notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals Ofice hearing) and, if
dissatisfied, with judicial review of the admnistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).

Section 6330(c) prescribes the matters that a person may
raise at an Appeals Ofice hearing. In sum section 6330(c)
provi des that a person may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner's
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence

and anount of the underlying tax liability can be contested at an
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Appeals Ofice hearing only if the person did not receive a
notice of deficiency for the taxes in question or did not
ot herwi se have an earlier opportunity to dispute the tax

liability. See Sego v. Comm ssioner, 114 T.C. 604, 609 (2000);

Goza v. Conm ssioner, supra. Section 6330(d) provides for

judicial review of the admnistrative determnation in the Tax
Court or a Federal District Court, as may be appropriate.

A.  Summary Judgnent

Petitioner challenges the assessnent nade agai nst himon the
ground that he is not subject to the Federal incone tax. The
record inplies that petitioner received the notice of deficiency
for 1992 and di sregarded the opportunity to file a petition for
redetermnation with this Court. See sec. 6213(a). Under such
ci rcunst ances, section 6330(c)(2)(B) would bar petitioner from
chal I engi ng the existence or amount of his underlying tax
l[iability in this collection review proceedi ng.

Even if petitioner is permtted to challenge the anmount of
his underlying liability, petitioner’s argunents are frivol ous

and groundl ess. See Goza v. Conmm ssioner, supra. Further, as

the Court of Appeals for the Fifth Grcuit has remarked: "W
perceive no need to refute these argunents with sonber reasoning
and copious citation of precedent; to do so m ght suggest that

t hese argunents have sone colorable nerit.” Crain v.

Comm ssi oner, 737 F.2d 1417, 1417 (5th Gr. 1984). Suffice it to
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say that: Petitioner is a taxpayer subject to the Federal incone
tax, see secs. 1, 7701(a)(1l), (14); sec. 1l.1-1(a)(1l) and (b),
| nconme Tax Regs.; conpensation for |abor or services rendered
constitutes incone subject to the Federal incone tax, sec.

61(a)(1l); United States v. Ronero, 640 F.2d 1014, 1016 (9th Cr

1981); gross inconme derived from busi ness and unenpl oynent
conpensation is al so subject to the Federal incone tax, secs.
61(a)(2), 85(a); and in case of failure to file a return, tax my
be assessed at any tine, see sec. 6501(c)(3). See also Madge v.

Commi ssioner, T.C. Meno. 2000-370 (rejecting as frivolous the

contention that only foreign inconme is subject to Federal incone

tax), affd. 23 Fed. Appx. 604 (8" Cir. 2001); cf. Corcoran v.

Comm ssioner, T.C Meno. 2002-18 (rejecting as frivolous the

contention that incone earned by U S. citizens from sources
within the United States is excluded fromU. S. taxation under the
source rules of the Internal Revenue Code).

W | i kew se conclude that the Appeals officer obtained
verification fromthe Secretary that the requirenents of all
applicable |l aws and adm ni strative procedures were net as
requi red by section 6330(c)(1). The record shows that the
Appeal s officer obtained and reviewed a TXMODA transcri pt of
account with regard to petitioner’s taxable year 1992.

Federal tax assessnents are formally recorded on a record of

assessnment. Sec. 6203. “The summary record, through supporting
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records, shall provide identification of the taxpayer, the
character of the liability assessed, the taxable period, if
appl i cable, and the anount of the assessnent.” Sec. 301.6203-1,
Proced. & Adm n. Regs.
Section 6330(c) (1) does not require the Comm ssioner to rely
on a particular docunment to satisfy the verification requirenent

i nposed therein. Roberts v. Conm ssioner, 118 T.C 365, 371 n. 10

(2002); Weishan v. Conm ssioner, T.C Meno. 2002-88; Lindsey V.

Conmi ssioner, T.C. Meno. 2002-87; Tolotti v. Conm ssioner, T.C

Meno. 2002-86; Duffield v. Comm ssioner, T.C. Mnob. 2002-53;

Kuglin v. Conm ssioner, T.C Meno. 2002-51. 1In this regard, we

observe that the TXMODA transcript of account on which the
Appeal s officer relied contained all the information prescribed

in section 301.6203-1, Proced. & Adm n. Regs. See Wishan v.

Conmi ssi oner, supra; Lindsey v. Conm ssioner, supra; Tolotti v.

Conmi ssioner, supra; Duffield v. Comm ssioner, supra; Kuglin v.

Conmi Ssi oner, supra.

Petitioner has not alleged any irregularity in the
assessnment procedure that would raise a question about the
validity of the assessnents or the information contained in the

transcript of account. See Davis v. Comm ssioner, supra at 41;

Mann v. Comm ssioner, T.C Meno. 2002-48. Accordingly, we hold

that the Appeals officer satisfied the verification requirenent

of section 6330(c)(1). Cf. N cklaus v. Conmm ssioner, 117 T.C.




117, 120-121 (2001).

Petitioner also contends that he never received a notice and
demand for paynent for 1992. The requirenent that the Secretary
i ssue a notice and demand for paynment is set forth in section
6303(a), which provides in pertinent part:

SEC. 6303(a). General Rule.--\Were it is not

ot herwi se provided by this title, the Secretary shall,

as soon as practicable, and within 60 days, after the

maki ng of an assessnent of a tax pursuant to section

6203, give notice to each person liable for the unpaid
tax, stating the anmount and demandi ng paynent thereof.

* * %

The transcript of account on which the Appeals officer
relied during the adm nistrative process shows that respondent
sent petitioner a notice and denmand for paynent on the sane date
t hat respondent nmade assessnents agai nst petitioner for the tax
and additions to tax determned in the notice of deficiency.

See, e.g., Hughes v. United States, 953 F.2d 531, 536 (9th G

1992); Weishan v. Conmmi ssioner, supra; see also Hansen v. United

States, 7 F.3d 137, 138 (9th Cr. 1993).

Petitioner has failed to raise a spousal defense, nake a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.
These i ssues are now deenmed conceded. Rule 331(b)(4). 1In the
absence of a valid issue for review, we conclude that respondent
is entitled to judgnent as a matter of |aw sustaining the notice

of determ nation dated June 8, 2001.
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B. | nposition of a Penalty Under Section 6673

As rel evant herein, section 6673(a)(1l) authorizes the Tax
Court to require a taxpayer to pay to the United States a penalty
not in excess of $25,000 whenever it appears that proceedi ngs
have been instituted or maintained by the taxpayer primarily for
delay or that the taxpayer's position in such proceeding is
frivolous or groundless. The Court has indicated its willingness

to inmpose such penalty in lien and | evy cases, Pierson v.

Comm ssi oner, 115 T.C. 576, 580-581 (2000), and has in fact

i nposed a penalty in several such cases, Roberts v. Conm ssioner,

118 T.C. 365 (2002) (inposing a penalty in the amount of

$10,000); Perry v. Comm ssioner, T.C. Menp. 2002-165 (inposing a

penalty in the anount of $2,500); Crow v. Conm ssioner, T.C

Meno. 2002-149 (inposing a penalty in the anmount of $1,500);

Sneton v. Comm ssioner, T.C. Meno. 2002-140 (inposing a penalty

in the amount of $1,000); Newran v. Conm ssioner, T.C. Meno.

2002- 135 (inposing a penalty in the amount of $1,000); Yacksyzn

v. Comm ssioner, T.C Meno. 2002-99 (inposing a penalty in the

anount of $1,000); Watson v. Conmi ssioner, T.C Meno. 2001-213

(i mposing a penalty in the anmount of $1,500); Davis v.

Comm ssioner, T.C Menp. 2001-87 (inposing a penalty in the

amount of $4, 000).
In the present case, respondent has not specifically

requested inposition of a penalty under section 6673(a)(1).
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However, in a collection review case, the Court may inpose such a

penalty on its own notion. See Wllians v. Conm ssioner, T.C

Meno. 2002-111 (inposing sua sponte a penalty in the anount of
$1, 000).

We are convinced that petitioner instituted the present
proceeding primarily for delay. In this regard, it is clear that
petitioner regards this proceeding as nothing but a vehicle to
protest the tax laws of this country and to espouse his own
m sgui ded views, which are frivolous and groundl ess. In short,
having to deal with this matter wasted the Court's tinme, as well
as respondent's, and taxpayers wth genui ne controversies may
have been del ayed.

Under the circunstances, we shall, on our own notion, inpose
a penalty on petitioner pursuant to section 6673(a)(1) in the
anount of $1, 000.

C. Concl usion

We have considered all of petitioner’s argunments that are
not di scussed herein, and we find themto be without merit and/or

irrel evant.?®

5 For exanple, petitioner’s allegation that he was not
offered an adm nistrative hearing is belied by the Appeal s
officer’s letters dated Jan. 30, 2001, and May 1, 2001, the first
of which was specifically referenced in the petition and a copy
attached as an exhibit. Moreover, petitioner’s allegation that
he was confused by “the various amobunts sought” is explained, in
part, by the fact that petitioner’s liability changed with the
accrual of statutory interest (and the conpounding thereof). See

(continued. . .)
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In order to give effect to the foregoing,

An order granting respondent's

noti on and deci sion for respondent,

including a penalty on petitioner

under section 6673(a)(1), will be

ent er ed.

5(...continued)
secs. 6601(a), (e)(2), 6622. Further, petitioner’s allegation
regardi ng not receiving notice and demand is belied by the TXMODA
transcript of account, as well as the Nov. 10, 2000, final notice
(a copy of which was attached to petitioner’s Request for a
Col | ection Due Process Hearing), and the collection notice dated
Cct. 9, 2000 (see supra “C’). See, e.g., Hughes v. United
States, 953 F.2d 531, 536 (9th GCir. 1992); Wishan v.
Comm ssioner, T.C Meno. 2002-88; see al so Hansen v. United
States, 7 F.3d 137, 138 (9th G r. 1993).




