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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year at
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i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned for 2006 a deficiency of $3,521 in
petitioner’s Federal incone tax.

The issue for decision is whether petitioner is entitled to
deduct expenses for travel, neals, and entertai nment in excess of
t hose respondent all owed.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. Petitioner resided in New
York when the petition was fil ed.

Petitioner becane in 2004 a tenured professor of mathenatics
at the Cty College of New York, part of the City University of
New York (CUNY). |In that same year petitioner started doing
research in cryptography. H s research in cryptography was
related to his earlier work in a field of mathematics called
group theory. Petitioner’s research led to the idea of producing
uni que al gorithnms! on software for cryptographic purposes to be
sold to chip manufacturers. Petitioner found that in 2004 and

2005 there existed a substantial market for products |Iike RFID

!An algorithmis a step-by-step procedure for solving a
probl em or acconplishing sone end. Wbster’s Ninth New
Coll egiate Dictionary 70 (1990). According to petitioner,
cryptographic algorithns are very fast and use very little
conput er menory, making themideal for tiny conputer chips.
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(radio frequency identification) tags, “keyless” entry devices,
and other small electronic devices that require code encryption.
For a conference in 2005, “Crypto 2005”, petitioner was |listed on
the program along with Al exei Myasni kov and Al exander Ushakov,
as being responsible for the topic “A Practical Attack on a Braid
G oup Based Cryptographic Protocol” from2:25 to 2:50 p. m

In 2006 petitioner traveled to Nashville, Tennessee, on two
occasions. He also nade trips in 2006 to Ithaca, New York,
Beijing, China, his forner hone in Mdscow, Russia,? Col ogne and
Bonn, Gernmany, and an international conference on information
security and cryptography in Busan, Korea. The purpose of the
trip to Ithaca was to di scuss group-based cryptography with a
Professor Reilly. Professor Reilly was not a potential custoner.
Petitioner incurred no hotel expenses on his two trips to Mdoscow
because he stayed with his famly. On the application for the
conference in Korea petitioner listed his affiliation as Cty
Col | ege of New YorKk.

Petitioner purchased during 2006 over 70 books related to
the study of abstract algebra including three directly related to
crypt ogr aphy.

Petitioner and his associ ates, Professors Myasni kov and

Ushakov, could have used the comercialization office at CUNY to

2Petitioner made two trips to Moscow lasting fromJune 17 to
30, 2006, and fromJuly 7 to 15, 2006
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pronote their cryptographic algorithns. They did in fact
investigate using the office in 2007. They did not nmake earlier
i nquiries because petitioner did not know the office existed as
he was not previously involved in business operations.

Petitioner tinely filed his Federal incone tax return for
2006 and attached to it a Schedule C, Profit or Loss From
Busi ness. The Schedule C listed the principal business or
prof ession as “Research and Witing” and the busi ness nane as
“Madimr Shpilrain”. Petitioner |listed his hone address as the
busi ness address. Petitioner reported gross recei pts and gross
i ncome of $476. He reported expenses on the Schedul e C of
$15, 397, including expenses for: (a) Supplies of $4, 230,

i ncl udi ng books and conputer equiprment; (b) travel of $7,920; and
(c) neals and entertai nnent of $2, 140.

None of petitioner’s products have a commercial nane.
Petitioner has no patent or copyright on his algorithns.
Petitioner, however, citing the conplexity of the mathematics of
his algorithnms, mnimzed the necessity for intellectual property
protection. Petitioner, as of trial, had never sold a software
program Petitioner’s business has no Wb site, and petitioner
has no Wb site. Petitioner produced no physical evidence of his
product at trial. Petitioner had at trial no records to docunent

his nmeetings with potential buyers.
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Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). 1In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioner
did not argue or present evidence that he satisfied the

requi renents of section 7491(a). Therefore, the burden of proof
with respect to the issues in the notice of deficiency does not
shift to respondent.

Petitioner argues that he is entitled to deduct the ordinary
and necessary busi ness expenses of his “research and witing”
activity. Respondent in the notice of deficiency determ ned that
petitioner did not establish that the clainmed Schedul e C expenses
were paid or were ordinary and necessary to the extent they
exceeded $5,337. In his pretrial nenmorandum respondent’s counsel
argued, in addition to the issues in the statutory notice, that
petitioner was not in a trade or business either because he had
no profit objective, or alternatively, because he was just
starting up but had not yet commenced hi s business.

Trade or Busi ness Expenses

Section 162 generally allows a deduction for ordinary and

necessary expenses paid or incurred during the taxable year in
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carrying on a trade or business. Generally, no deduction is

all owed for personal, living, or famly expenses. See sec. 262.
The taxpayer nmust show that any clai med busi ness expenses were
incurred primarily for business rather than personal reasons.

See Rule 142(a); Walliser v. Conm ssioner, 72 T.C. 433, 437

(1979). To show that the expense was not for personal reasons,

t he taxpayer nust show that the expense was incurred primarily to
benefit his business, and there nust have been a proxi mate

rel ati onship between the clai ned expense and the business. See

VWal liser v. Conm ssioner, supra at 437.

Petitioner has, potentially, two trades or businesses. He
is enployed as a professor of mathematics,® and he is engaged in
research and witing on mathematical issues. He “wears two hats”
but the “hats” are so simlar in appearance that it is difficult
to tell the difference between them Because of this
circunstance, it is particularly inportant that petitioner
di stinguish his research and witing activity fromhis activity
as college professor as well as fromhis personal activities.

If a particular expense is related to his enploynent, it
m ght be deducti bl e as an enpl oyee busi ness expense on Schedul e
A, ltem zed Deductions. Petitioner would have to show, however

that the expense was not subject to rei nmbursement fromhis

3An enpl oyee’s performance of services is a trade or
business. E.g., Prinmuth v. Conm ssioner, 54 T.C. 374, 377
(1970).
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enpl oyer, CUNY. An expense is not deductible as ordinary and
necessary to the extent that it was subject to rei nbursenent by

the enpl oyer. Podens v. Conm ssioner, 24 T.C 21, 22-23 (1955).

For an expense to be deductible as a trade or business
expense on Schedul e C petitioner nust show that the expense is
not a personal expense and that the expense is that of a trade or
busi ness other than that of his services as an enpl oyee.

Petitioner spent a substantial sumfor the purchase of books
related primarily to abstract al gebra. He included $1,859 as the
cost of the books on Schedule Cin “supplies”, but he offered no
evidence at trial, other than his own testinony, that the book
purchases were related to a trade or business other than his
enpl oynent .

Expenses Under Section 274

Certai n business expense deductions described in section 274
are subject to strict rules of substantiation. See sec. 1.274-
5T(c), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985). Section 274(d) provides that no deduction shall be
allowed with respect to: (a) Any traveling expense, including
meal s and | odgi ng away from hone; (b) any itemrelated to an
activity of a type considered to be entertai nnent, anusenent, or

recreation; or (c) the use of any “listed property”, as defined
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in section 280F(d)(4),* unless the taxpayer substantiates certain
el enent s.

For an expense described in one of the above categories, the
t axpayer nmust substantiate by adequate records or sufficient
evidence to corroborate the taxpayer’s own testinmony: (1) The
anount of the expenditure or use; (2) the tinme and place of the
expenditure or use; (3) the business purpose of the expenditure
or use; and in the case of entertainnent, (4) the business
relationship to the taxpayer of each expenditure or use. See
sec. 274(d).

To nmeet the adequate records requirenments of section 274(d)
a taxpayer nmust maintain sone formof records and docunentary
evi dence that in conbination are sufficient to establish each
el ement of an expenditure or use. See sec. 1.274-5T(c)(2),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A
cont enporaneous | og is not required, but corroborative evidence
to support a taxpayer’s reconstruction of the el enents of
expendi ture or use nust have “a high degree of probative value to
el evate such statenment” to the level of credibility of a
cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone

Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

4 Listed property” includes any conputer or peripheral
equi pnment. Sec. 280F(d) (4)(A) (iv).
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I ncluded in petitioner’s deduction for supplies was $2,108
for a Sony Vai o notebook conmputer. Petitioner offered no
substantiation for the purchase of the conputer, and the expense
fails to neet the requirenents of section 274(d). See sec.
1.274-5T(d)(3), Tenporary Incone Tax Regs., 50 Fed. Reg. 46026
(Nov. 6, 1985).

Petitioner’s traveling expense deductions, including neals
and | odgi ng away from hone, are subject to section 274(d) and the
regul ati ons thereunder. Petitioner presented receipts and travel
docunents that neet the adequate records requirenents to
substantiate the anmount of his clained travel expenditures and
the tinme and place of the expenditures. Were he has failed is
at providi ng adequate records of the business purpose of the
expenditures. Petitioner testified that he did not keep forma
records because he did not think he would “need thent (for IRS).

Petitioner testified that his business was a joint venture
with Professors Ushakov and Myasni kov and that there was a sinple
partnership agreenent to share profits. Petitioner explained
that his business operations include pronotion and adverti sing
and that the expenses at issue are related to pronoting and

advertising his product.® Petitioner stated that he was pronoting

SThis testinony seens to conflict with his previous
testinony that he did not contact the commercialization office at
CUNY before 2007 because he was not previously involved in
“busi ness operations”.
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and advertising his products at various neetings. Petitioner
testified that his associates, who hel ped himcreate the software
prograns, also traveled abroad to conferences. According to
petitioner, sonme of these neetings were conferences in
cryptography that were attended not only by academ c researchers
but also by potential buyers “fromthe industry”.

Petitioner explained that during presentations at the
conferences, he described the benefits and features of his
product and invited contacts frominterested parties.

According to petitioner, there was feedback from his
meetings: potential buyers nmade comments, asked questions and
suggested i nprovenents. He had to think about the feedback and
contact his partners to conme up with inprovenents. The neetings
were “quite useful” because they gave hima feeling of what a
particul ar industry wanted froma product |ike his.

Petitioner’s testinony is reasonable; however, he has failed
to provide the Court with any adequate records or sufficient
evidence to corroborate his own testinony. There is docunentary
evidence of only one trip to a “conference” on cryptography in
2006, in Busan, Korea. At that conference petitioner |isted
himsel f as an affiliate of CUNY. Petitioner testified that he
met with “potential custoners” in China, Russia, and Germany. He
failed, however, to provide any docunentary evidence to

substantiate his own testinony on the business purpose of any of
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the trips to Nashville, Tennessee, |thaca, New York, Beijing,
Chi na, Moscow, Russia,® and Col ogne and Bonn, Gernany.
Petitioner has failed to showthat he is entitled to
Schedul e C deductions in excess of those respondent all owed.
Because petitioner has failed to adequately substantiate his
deductions, the Court need not address the profit objective,
trade or business, and startup issues respondent raised in his
pretrial menorandum

To reflect the foregoing,

Deci sion will be entered

for respondent.

Were petitioner to have net the requirenments of sec.
274(d), with respect to the trips to Moscow, he would be required
to show that portion of each trip that was spent on business as
opposed to personal activities. See sec. 274(c).



