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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was

filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.
Respondent determ ned a deficiency of $7,146 in petitioners

Federal incone tax for 2000.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue.



The sol e issue for decision is whether a paynent of $32, 000
by Charles W Smth (petitioner) to his former wife during 2000
constitutes alinony or a separate nai ntenance paynent deducti ble
as an adjustnent to gross incone under section 215(a). That
i ssue is resolved by whether the $32,000 paynent satisfies the
definition of "alinmony or separate mai ntenance paynent" under
section 71(b)(1)(D).?2

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners were
| egal residents of Auburndal e, Florida.

Petitioner was fornmerly married to Sheila Doreen Wlls from
May 20, 1978, until their divorce on April 25, 2000. They had
two children of their marriage: Dawn Majetta Smth and Jereny
Wl ey Snith.

At the tinme of their divorce, petitioner and his former wfe
entered into a marital settlenment agreenent dated April 25, 2000.
That agreenent was incorporated into the divorce decree of the
sane date, entitled Final Judgnent of Dissolution of Mrriage
(the divorce decree). Petitioner and his forner wife were

residents of Florida and were divorced by a Florida State court.

2 O her adjustnents in the notice of deficiency, the
di sal | owance of a child care credit and a decrease in item zed
deductions are conputational and will be resolved by the Court's
hol di ng on the principal issue.
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The settl enment agreenent and the divorce decree contained
numer ous provi sions wherein petitioner and his former wfe agreed
to the custody and sharing of parental responsibility of their
two children; however, no child support was required of either
party. The agreenent and the divorce decree al so contai ned
several provisions with respect to the division of their property
and liability for marital debts. None of those provisions,
however, affect the issue in this case. At issue are two
provisions in the settlenment agreenent and the divorce decree
relating to a $32,000 paynent by petitioner to his former spouse
that petitioners contend constituted alinony and, therefore, is a
deducti ble adjustnent to their gross incone. The two provisions
(in both the marital settlenment agreenent and the divorce decree)

are as foll ows:

16. PENSI OV RETI REMENT. Both parties agree that the
Husband shall pay to the Wfe one-half (% of the Husband's
current 401K Pl an which as of Cctober 1, 1999, had a bal ance
of $150, 000. 00. Accordingly, the Wfe shall receive
$75, 000. 00, plus an additional $32,000.00 representing | unp-
sum al i nony, for a total anount due the Wfe fromthe
Husband's 401K of $107, 000.00. The Husband shall retain the
remai nder of his 401K account.

* * * * * * *

19. ALI MONY. The Husband agrees to pay the Wfe as
| unp-sum al i rony, the anobunt of $32,000.00 payable fromhis
401K as del i neated above in paragraph 16.



Petitioner paid the $32,000 to his fornmer spouse during
2000. On their joint Federal incone tax return for 2000,
petitioners clained a deduction for the $32,000 | unp-sum ali nmony
paynment. In the notice of deficiency, respondent disallowed the
deduction on the ground that the $32,000 paynent was not alinony
under section 71(b)(1)(D)

For tax purposes, the term"alinony or separate naintenance
paynment" is defined in section 71(b)(1) as any paynent in cash
nmeeting the followng four criteria:

(A) such paynent is received by (or on behal f of)

a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not

desi gnate such paynent as a paynent which is not

includible in gross inconme under this section and not

al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sanme household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the

deat h of the payee spouse.

Petitioner's deduction for alinmony is allowable only if the four

criteria of section 71(b)(1) are nmet. Jaffe v. Conmm sSsioner,

T.C. Meno. 1999-196. Respondent agrees that the requisites of

section 71(b)(1) (A, (B), and (C have been net, but argues that



the requirenent of section 71(b)(1)(D) has not been satisfied
because the settl enment agreenent and the divorce decree are
silent with respect to the obligation of petitioner to pay the
$32,000 in the event of the prior death of his forner spouse.
Respondent further argues that, under Florida |law, petitioner's
obligation to make the $32, 000 paynent woul d have continued in
the event of the prior death of petitioner's forner spouse;

t herefore, under the facts and the State |aw of Florida, the
paynment does not satisfy section 71(b)(1)(D). Petitioners
contend that, under Florida law, the prior death of the fornmer
spouse woul d have term nated petitioner's obligation to pay the
$32,000; therefore, section 71(b)(1)(D) was satisfied.?

As noted above, the settlenent agreenent and the divorce
decree are silent with respect to petitioner's obligation to pay
the $32,000 in the event his forner spouse died before the
paynment was made. Section 71(b)(1)(D) requires, as a condition
to qualify as alinony, that the obligation to pay term nates upon
the death of the fornmer spouse. |If the payer is liable for even
one ot herw se qualifying paynent after the recipient's death,
none of the related paynents required before death wll be

alinmony. Sec. 1.71-1T(b), Q8%A-13, Tenporary |Incone Tax Regs., 49

3 Respondent does not contend that the $32, 000
represented a division of property between petitioner and his
former spouse, in which event, the paynment would not constitute
al i nony.
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Fed. Reg. 34456 (Aug. 31, 1984). \Wether such obligation exists
may be determ ned by the terns of the applicable instrunment, or
if the instrunent is silent on the matter, by looking to State

law. Morgan v. Conm ssioner, 309 U S. 78, 80 (1940); G lbert v.

Conmi ssioner, T.C. Menp. 2003-92; Kean v. Conm ssioner, T.C.

Meno. 2003- 163.

The Court agrees with respondent that the $32,000 paynent at
i ssue is not alinony under section 71(b)(1)(D) because, under
Florida |l aw, petitioner's obligation to make the paynment woul d
have continued if his fornmer spouse died prior to paynent of the

$32,000. In Canakaris v. Canakaris, 382 So.2d 1197, 1200 (Fl a.

1980), the Florida Suprene Court stated:

Al t hough the award of |lunp sumalinony is not dependent
upon a finding of a prior vested right, there does arise
upon the entry of a final judgnment of a |unp sumaward a
vested right which is neither term nable upon a spouse's
remarriage or death nor subject to nodification. It may
consi st of real or personal property, or may be a nonetary
award payable in installnments. Jurisdiction may be
expressly retained, however, to termnate |lunp sum alinony
i nstal |l ment paynents upon a spouse's remarriage or death
when the parties agree to such a provision in a property
settlenment agreenment. Further, jurisdiction may be retained
to enter periodic alinony if found necessary after such
termnation of lunp sumalinony installnent paynents. * * *

Not only did the separation agreenent and the divorce decree fai
to provide that petitioner's obligation for paynment of the

$32, 000 woul d cease upon the prior death of his former wife,

there were also no reservations in either of the docunments that



woul d have allowed the parties thereafter to incorporate such a
condition upon petitioner's liability for the $32,000. The fact
that the $32,000 paynent is described in the agreenents between
petitioner and his former spouse as "alinony" is not controlling
for Federal inconme tax purposes as this Court has held in

Benedict v. Commi ssioner, 82 T.C 573, 577 (1984), that |abels

used by taxpayers in an instrunent are not controlling.

At trial, petitioner acknowl edged that, in negotiations with
his former wife leading up to the separation agreenent, his
former wife sought alinmony of $500 per nonth "until she died".
Petitioner rejected that offer and instead offered to pay her the
lump sum of $32,000. His offer was accepted, and that obligation
was incorporated in the settlenment agreenent. The Court is
satisfied fromthis testinony that it was not intended that, upon
the death of the forner spouse, petitioner would have been
relieved of the obligation of paying the $32,000. Since paynent
of the $32,000 was an enforceabl e obligation upon petitioner, and
that obligation would not have been extinguished by the prior
death of petitioner's forner spouse, it follows that the $32,000
obligation is not alinony under section 71(b)(1)(D). Respondent

is sustained on this issue.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




