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MVEMORANDUM OPI NI ON

COLVIN, Judge: Respondent determ ned deficiencies in
petitioner’s inconme tax as foll ows:

Additions to tax

Sec. Sec. Sec.
Year Defi ci ency 6651(a) (1) 6651(a) (2) 6654
1994 $10, 687 $2,671. 75 - - $554. 58
1995 25, 866 6, 466. 50 1, 402. 52

1996 28, 270 6, 360. 75 $1, 837.55 1, 504. 67
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The issues for decision are:

1. Whet her petitioner is liable for incone tax on anounts
that Term nex International Co., LP, paid to an uni ncorporated
busi ness called King of Construction in 1994, 1995, and 1996. W
hol d that he is.

2. Whet her petitioner may deduct busi ness expenses in
1994, 1995, and 1996. W hold that he nay not because he has not
provi ded substantiati on or any other convincing basis for us to
estimate the anount of the expenses.

3. Whet her petitioner is liable for self-enploynent tax
for 1994, 1995, and 1996. W hold that he is.

4. Whet her petitioner is liable for additions to tax for
failure to file a return and failure to pay estimted tax for
1994, 1995, and 1996 and failure to pay tax for 1996. W hold
that he is.

5. Whet her petitioner is liable for a penalty under
section 6673. W hold that he is in the amount of $3, 500.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

Sone of the facts are stipulated and are so found.
Petitioner lived in Lebanon, Indiana, when he filed the petition.

Petitioner did business during the years in issue as King of
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Construction, a carpentry, renodeling, and hone repair business.
Term nex International Co., LP (Term nex), paid $51, 132 in 1994,
$104, 915 in 1995, and $114,647 in 1996 to King of Construction
for repairing homes that had been damaged by termtes. King of
Construction had no enpl oyees during those years. Petitioner did
the work and sonetines hired contract |abor. Petitioner bought
materials, acquired equi pnent, and hired contract |abor as
needed. He issued sonme Fornms 1099 to subcontractors. He
retained the profits that were |l eft after paying expenses for
Ki ng of Construction.

Petitioner did not file a Form 1040, U.S. Individual |ncome
Tax Return, or pay inconme tax or estimated tax for 1994, 1995, or
1996. Respondent began the audit of this case before May 13,
1998, and issued a notice of deficiency to petitioner for 1994,
1995, and 1996 on Septenber 1, 1998.

Petitioner alleged in his petition that his incone is not
taxable, and that the foll owi ng defenses apply: (1) Res
judicata, (2) estoppel, (3) waiver, (4) duress, (5) fraud, (6)
statute of limtations, (7) invalid notice of deficiency, (8)
failure to provide Freedom of Information Act docunents and
materi al s necessary for petitioner to prepare for trial, (9)
failure of respondent to exhaust adm nistrative renedies, (10)
| aches, (11) the “clean hands” doctrine, and (12) illegality of

the notice of deficiency. He alleged no facts to support these



al | egati ons.

Petitioner sent respondent interrogatories, and requests for
adm ssi ons and production of docunents, all of which were
frivolous (e.g., petitioner is not a “person liable” for tax; he
did not volunteer to file returns or pay tax; respondent’s
enpl oyees | acked authority; the substitute for return is
i nvalid).

On May 7, 1999, respondent’s counsel sent petitioner a
letter stating that petitioner had taken tax protester type
positions which could result in inposition of nonetary sanctions.
Respondent’s counsel attached to the letter copies of 11 recent
Tax Court cases in which we rejected argunents simlar to those
rai sed by petitioner. On August 19, 1999, respondent’s counsel
sent another letter to petitioner in which he said that
petitioner had not cooperated in preparing for trial and advised
petitioner that he could be subject to a penalty under section
6673. Respondent’s counsel attached a copy of section 6673 to
t he August 19, 1999, letter. Petitioner filed a notion for
summary judgnent and a pretrial nmenorandumin which he nmade only
frivol ous argunents. He did not dispute any of the adjustnents
in the notice of deficiency. W denied his notion for sunmary
j udgnent .

In respondent’s pretrial nmenorandum respondent contended

that petitioner is liable for the section 6673 penalty. At
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trial, counsel for respondent filed a notion asking us to inpose
a penalty under section 6673. Petitioner received a copy of the
nmotion and supporting |legal authority. At trial, petitioner
continued to maintain frivolous positions. He offered no
evidence relating to his incone or deductions.

Di scussi on

A. VWhether Petitioner Is Liable for Federal |ncone Tax

Petitioner bases his contention that he is not subject to
Federal inconme tax |laws on frivol ous argunents; e.g., that there
is no provision in the Internal Revenue Code making himliable
for any tax or requiring himto file a return. Petitioner's
assertions parrot those that courts have universally rejected.
We do not address petitioner's assertions "with sonber reasoning
and copious citation of precedent; to do so m ght suggest that
t hese argunents have sone colorable nerit.” Crain v.

Comm ssi oner, 737 F.2d 1417, 1417 (5th Cr. 1984); see WIlcox v.

Comm ssi oner, 848 F.2d 1007, 1008 (9th G r. 1988) (rejecting

taxpayer’s claimthat paying taxes is voluntary), affg. T.C

Meno. 1987-225; Carter v. Conm ssioner, 784 F.2d 1006, 1009 (9th

Cir. 1986) (rejecting taxpayer's claimthat the incone tax is

voluntary); Row ee v. Conmi ssioner, 80 T.C 1111, 1120 (1983)

(rejecting taxpayer's claimthat he is not a "person liable" for

tax); Stone v. Comm ssioner, T.C Meno. 1998-314 (stating that

section 6065 applies to returns and ot her docunents filed with
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t he Comm ssi oner but does not apply to notices of deficiency);

Janus v. Comm ssioner, T.C Meno. 1996-195 (finding that forns

included in the notices of deficiency detailing the adjustnents
made by the Comm ssioner were not substitute returns under
section 6020 and that nothing in the Internal Revenue Code
requires the Secretary to file a return pursuant to section 6020

bef ore assessing a deficiency); Ebert v. Comm ssioner, T.C. Mno.

1991-629 (rejecting taxpayer's assertion that there is no section
of the Internal Revenue Code that nakes taxpayer |iable for the
taxes clainmed), affd. w thout published opinion 986 F.2d 1427

(10th Gr. 1993); Rice v. Comm ssioner, T.C. Meno. 1978-334

(stating that the allegation that the conduct of agents of the
I nternal Revenue Service in issuing the notice of deficiency
violates section 7214 is a matter over which the Tax Court has no

jurisdiction); Spencer v. Comm ssioner, T.C Meno. 1977-145

(stating that section 6065 does not require notices of deficiency

i ssued by Comm ssioner to be signed under penalties of perjury).

B. VWhet her Petitioner Is Liable for I ncone Tax on the Anpunts
That Term nex Paid to King of Construction in the Years in
| ssue

Petitioner contends that he is not |liable for tax on
paynments from Term nex to King of Construction because Jesus
Christ and not petitioner owned King of Construction. W
di sagree. Petitioner owned and controlled King of Construction.

There is no evidence that King of Construction is incorporated.
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Respondent determ ned that petitioner is liable for tax on the
income to King of Construction. Respondent’s determnation is
presuned to be correct and petitioner bears the burden of proving

otherwi se. See Rule 142(a); Wlch v. Helvering, 290 U S 111

115 (1933). We sustain respondent’s determ nation and concl ude
that the anobunts that Term nex paid are taxable to petitioner in
1994, 1995, and 1996.

C. VWhet her Petitioner May Deduct Busi ness Expenses of King of
Construction

Petitioner contends that King of Construction had business
expenses for equipnent, materials, and contract |abor, but he
of fered no substantiation for any of those expenses. He
testified that he had records showi ng costs for the work that he
did in the years in issue but that he did not have themw th him
at trial.

W may estimate the amount of a deductible expense if a
t axpayer provides a sufficient evidentiary basis for us to nmake

an estimate. See Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d

Cir. 1930), affg. in part and remanding in part 11 B.T.A 743
(1928). Petitioner testified that nost contractors, including

hi msel f, nmade a profit of 15 percent of gross receipts. He
testified that he paid up to 80 percent of the gross receipts for
expenses, but that for sone jobs he paid |l ess than 80 percent.
Petitioner’s testinony is an inadequate basis for us to estimte

t he anbunts of his business expenses. See Vanicek v.
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Comm ssioner, 85 T.C. 731, 742-743 (1985). Thus, petitioner may

not deduct any anount for business expenses in the years in
I ssue.

D. VWhet her Petitioner Is Liable for Self-Enploynent Tax

Petitioner does not deny that he is liable for self-
enpl oynent tax. However, he testified that King of Construction
paid wages to him |If that were true, he would not be liable for
sel f - enpl oynent t ax.

Petitioner testified that noney from Term nex went into an
account in the nanme of King of Construction. He paid business
expenses fromthe account and kept what was left. W concl ude
t hat paynents from Term nex are self-enploynent incone to
petitioner, and not wages. W conclude that petitioner is |liable
for self-enploynent tax in the years in issue.

E. Whet her Petitioner Is Liable for the Additions to Tax for

Failure To File Returns for 1994, 1995, and 1996, for

Fai lure To Pay Tax for 1996, and Failure To Pay Esti mated
Tax for 1994, 1995, and 1996

Petitioner contends in his petition that he is not |iable
for the additions to tax for failure to file tinely returns and
pay tax under section 6651(a)(1l) or (2), or for failure to pay
estimated tax under section 6654. Petitioner concedes that he
did not file a tax return or pay any tax, including estinmated
tax, for 1994, 1995, or 1996. He offered no evidence as to why

he failed to do so. W conclude that petitioner is liable for
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the additions to tax under section 6651(a)(1) and (2).! See sec.

6654(a); United States v. Boyle, 469 U S. 241, 245 (1985).

F. VWhet her Petitioner Is Liable for a Penalty Under Section
6673

At trial, respondent noved that the Court inpose a penalty
under section 6673 on the grounds that petitioner naintained
frivol ous and groundl ess positions. Petitioner has not responded
to respondent’s noti on.

The Court may require that the taxpayer pay a penalty to the
United States of not nore than $25,000 if the taxpayer instituted
or maintained proceedings primarily for delay, if the taxpayer's
position is frivolous or groundless, or if the taxpayer
unreasonably failed to pursue admnistrative renedies. See sec.
6673. A taxpayer's position is frivolous or groundless if it is
contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law. See Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986). Petitioner’s

position is contrary to law and is not supported by a reasonable
argunent for a change in the | aw

Respondent’ s counsel told petitioner twice in witing that
petitioner’s positions were without nerit, and gave petitioner

copies of recent Tax Court cases so holding and a copy of section

1 Areturn prepared by the Conmi ssioner under sec. 6020(b)
is treated as a return filed by the taxpayer for returns due
after July 30, 1996, for purposes of sec. 6651(a)(2). See sec.
6651(Q) .
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6673. Petitioner ignored our precedents and the warnings from
respondent’s counsel. He continued to assert frivol ous and
groundl ess positions and did not produce evidence relating to the
merits of this case. He has wasted the resources of respondent
and the Court. W conclude that petitioner’s position is
frivol ous and groundl ess and was instituted primarily for del ay.

W i npose on petitioner a penalty of $3,500 under section 6673.

An appropriate order

will be issued granting

respondent’s noti on under

section 6673, and deci sion

will be entered for

r espondent .




