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OPI NI ON

COHEN, Judge: This case is before the Court on respondent’s
nmotion for summary judgnent, seeking a determ nation sustaining
an Appeals officer’s rejection of petitioners’ offer in
conprom se. Petitioners seek a sunmary determination that it was
an abuse of discretion to refuse their offer in conprom se
because of the unfair application of the alternative m ni numtax
(AMI) based on their exercise of incentive stock options (ISGCs)
where the stock acquired by exercise of the 1SOs has | ost
substantially all of its value subsequent to the acquisition of
the stock. Unless otherw se indicated, all section references
are to the Internal Revenue Code as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

In ruling on respondent’s notion for sunmary judgnent,
factual inferences are viewed in the light nost favorable to

petitioners. Preece v. Conmm ssioner, 95 T.C 594, 597 (1990).

Thus, the background facts set forth herein are based primarily
on petitioners’ declaration in opposition to the notion for
summary judgnent and on other materials submtted by petitioners.
Petitioners resided in Ely, lowa, at the time that they
filed their petition. For sone years prior to 2000, petitioner
Ronald J. Speltz (petitioner) was enployed by MLeodUSA (MLeod).

By 2000, petitioner was a senior nanager at MLeod earni ng wages
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in excess of $75,000. By 2004, petitioner’s wages were
approxi mately $90, 000 per year. As part of his conpensation at
McLeod, petitioner received |ISGs for acquisition of McLeod stock.

During the year 2000, petitioner exercised certain of the
| SOs that he previously had received. On petitioners’ Form 1040,
U.S. Individual Income Tax Return, for 2000, petitioners
reported, for purposes of the AMI, those 1SCs as resulting in
“excess of AMI incone over regular tax incone” of $711,118. On
their Form 1040, petitioners reported that their “regular”
adj usted gross inconme was $142,070. Their taxable incone was
$105, 461, and their “regular” tax was $18,678. Petitioners
reported AMI of $206, 191 for a total tax liability of $224, 869.
After application of Federal incone tax w thheld, the bal ance
owed on petitioners’ tax liability for 2000 was $210, 065.
Petitioners also filed a 2000 Iowa Individual |Inconme Tax Long
Form | A 1040, on which they reported lowa mni numtax of $46, 792
and a total tax liability of $56, 769.

The value of petitioners’ MlLeod stock dropped
precipitously. On their tax return for 2000, petitioners
reported that they sold 200 shares of MLeod stock on January 14
for a total of $14,011 and 500 shares of MlLeod stock on March 10
for a total of $52,282. On their tax return for 2002,
petitioners reported that they sold 2,070 shares of MLeod stock

on Decenber 30 for a total of $1, 647.
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Petitioners partially paid the liability reported on their
2000 Form 1040 at the tine that it was filed and paid an
additional $75,000 in installnents prior to Novenber 2, 2001.
Petitioners borrowed $134,000 froma bank to pay State and
Federal taxes reported on their 2000 returns.

On or about Novenber 2, 2001, petitioners submtted to the
I nternal Revenue Service (IRS) a Form 656, O fer in Conprom se.
Petitioners offered a cash paynment of $4,457, the cash val ue of
petitioner’s life insurance policy, against the liability that
t hen exceeded $125,000. On the Form 656, petitioners checked the
box for “Doubt as to Collectibility--‘1 have insufficient assets
and incone to pay the full amount.’” Petitioners also attached
to Form 656 a statenent in which they explained that an offer in
conprom se was necessary because of the inpact the AMI in 2000
had on their finances and their lifestyle. Specifically,
petitioner’s inconme in 2000 was at a confortable level for a
famly of five including three young daughters; the MLeod stock
they held was nearly worthl ess and declining and had been used to
secure a $134,000 loan with a bank to pay part of the 2000
Federal and State taxes; and, in the event of a sale of the stock
(forced or otherwi se), petitioners would be unable to carry back
the capital loss to offset their 2000 gain. They began buil ding
a new honme in 2000 and sold their prior home in 2001, using the

proceeds of sale to repay the bank. Lifestyle changes were
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necessary, including: Petitioner June M Speltz had to get a job
i nstead of staying home with the children; the ol dest daughter
had to switch schools; petitioners were unable to contribute to
their retirement and to their children’s education fund; and they
had to reduce their charitable donations. Finally, they could
not afford to have a fourth child, which they had wanted.
Petitioners offered in conprom se $4, 457, the cash surrender
val ue on petitioner’s life insurance. |In the statenent,
petitioners expressed their nental anguish and frustration with
t he unfairness of their situation.

Petitioners’ offer in conprom se was revi ewed by Revenue
O ficer Robert G Dallas (Dallas), an offer in conpromse
specialist. Dallas indicated to petitioners that he was
rejecting the offer in conprom se because petitioners had the
ability to pay the outstanding tax liability in full. On
Cct ober 6, 2002, petitioners wote to Dallas disputing anounts
that Dallas had used in his calculation. On October 9, 2002,
Dallas indicated that certain adjustnents that were requested by
petitioners had been made. He wote, however:

The adjustnents to the I ncone/ Expense table you

request ed have not been granted because the all owed

anount * * * is the allowable housing and utility

standard for famlies of your nunber in Linn County,

| owa. The excess expenses you have clained * * *

cannot be noved * * * solely to circunvent the

al | owabl e st andard anpunt.

Based upon your current financial condition, we have
determ ned that you have the ability to pay your
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l[tability in full within the tinme provided by law. W
have made this determ nation based on the foll ow ng
conput at i ons:

Total net equity in assets: $77,948. 00
Total future ability to pay

and retire debt: $113, 568. 00
Total ability to pay: $191, 516. 00
Total bal ance due: $148, 744. 64
Anmount you of f ered: $4, 457. 00

Copi es of our worksheets are enclosed for your review.

Your options at this tine are to pay your liability in
full, enter into an installnment agreenent, wthdraw
your offer using the withdrawal |etter previously
provi ded or withhold your response and appeal your
offer’s failure to gain acceptance through the appeal
procedure that you will be offered. Please advise of
your preferred course of action.

Pl ease respond within 14 days of the date of this

letter. If you fail to respond or if your response is

egregi ously i nadequate, a Federal Tax Lien will be

filed if one is not already a matter of record and the

case will be forwarded to an i ndependent reviewer

w thout a recommendation for approval. |If the reviewer

concurs with the conclusion of ny investigation, you

wll be notified by mail and advi sed of your appea

rights. |If there is a need for additional information

you will be notified.

On Decenber 17, 2002, respondent sent to petitioners a
Letter 3172, Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under I RC 6320, wth respect to their unpaid incone tax
l[tability for 2000, advising that petitioners could request a
hearing with respondent’s O fice of Appeals. On January 13,
2003, petitioners submtted a Form 12153, Request for a
Col l ection Due Process Hearing. Petitioners stated that they

were disagreeing with the Notice of Federal Tax Lien because:
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Forms 433-A and 656 have been prepared and filed with

the IRS as an Ofer in Conprom se. The only real

estate owned by the taxpayers is their personal

residence * * *,  Such residence constitutes exenpt

property, and therefore, the IRS attenpted lienis

unenf or ceabl e.
Petitioners’ Request for a Collection Due Process Hearing was
signed by their then attorney.

On February 12, 2003, a tel ephone conference was held
bet ween respondent’s Appeals O ficer Eugene H DeBoer (DeBoer)
and petitioners’ attorney. On February 13, 2003, DeBoer wote to
petitioners’ attorney a letter summarizing their discussion and
stating the foll ow ng:

In regards to your question about changes to the

alternative mninumtax laws. At this tinme there is no

pendi ng | egislation that would retroactively change how

the AMI was conputed for 2000. Accordingly, the tax as

reported appears to be correct.
Nei t her petitioners nor their attorney responded to the
February 13, 2003, letter from DeBoer. Instead, petitioners’
attorney contacted their Senator and the Taxpayer Advocate
Servi ce.

On August 12, 2003, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was sent to

petitioners. The attachment to the notice explained the

determ nation as foll ows:
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SUMVARY AND RECOMVENDATI ON
Should the lien be rel eased or w t hdrawn?

No, the tax as assessed is deened correct and the offer
i n conprom se proposed by the taxpayers has been
rej ect ed.

BRI EF BACKGROUND

M. and Ms. Speltz filed their 2000 return show ng a
liability of $209, 749.77. They made a paynent with the
return of $17,565. Paynents of $70, 000 were nade prior
to an install nent agreenment which was entered into for
$2,500. Two paynments of $2,500 nmade prior to the
filing of an offer in conpronise of $4,457 on
11/ 2/ 2001. The offer was rejected due to the taxpayers
havi ng assets and the ability to full pay the
liability. A lien was then filed. The taxpayers’
representative states on the request for a collection
due process hearing that the personal residence
constitutes exenpt property and therefore the IRS
attenpted lien is unenforceable. A phone conference
was held with the representative, * * * who questi oned
whet her there was any pending | egislation ained at
changi ng how the alternative mninmumtax is conput ed.

A check with the national office shows that there is no
pending legislation to retroactively adjust how the
alternative mninmumtax i s conputed.

DI SCUSSI ON AND ANALYSI S

1. Verification of |leqgal and procedural requirenents;
Yes

2. |lssues raised by the taxpayer; The offer in
conprom se was rejected.

3. Balancing of need for efficient collection with

t axpayer concern that the collection action be no nore
intrusive than necessary. The collection action

bal ances the need for the efficient collection of taxes
with the Speltz’s legitimte concern that the

coll ection action be no nore intrusive than necessary.

The petition in this case was filed by petitioners pro se;

counsel entered his appearance after respondent filed a notion
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for summary judgnment. In their petition, petitioners do not
al |l ege any specific abuse of discretion with respect to the
notice of determnation. Instead, they refer to their

communi cations wth the Taxpayer Advocate’s Ofice and to the
of fice of their Senator.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person when a demand for
t he paynent of the person’s taxes has been nade and the person
fails to pay those taxes. Section 6322 provides that such a lien
ari ses when an assessnent is nmade. To protect the Governnment’s
rights to recover its unpaid taxes, section 6323(a) provides that
the IRS may file a notice of Federal tax lien in order to
establish the priority of its clains against the taxpayer’s other
creditors.

In the Internal Revenue Service Restructuring and Reform Act
of 1998 (RRA 1998), Pub. L. 105-206, sec. 3401, 112 Stat. 746,
Congress enacted sections 6320 (pertaining to liens) and 6330
(pertaining to levies) to provide protections for taxpayers in
tax collection mtters. Section 6320 requires that the Secretary
notify a person who has failed to pay a tax liability of the
filing of a notice of lien under section 6323. The notice
required by section 6320 nust be provided not nore than 5

busi ness days after the day of the filing of the notice of lien,
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pursuant to section 6320(a)(2). Section 6320 further provides
that the person so notified may request adm nistrative review of
the matter (in the formof a hearing) wthin 30 days begi nning on
the day after the 5-day period. Under section 6320(c), the
hearing generally is to be conducted consistent with the
procedures set forth in section 6330(c), (d), and (e). Section
6330(c) permts the person notified to raise collection issues
such as spousal defenses, the appropriateness of the
Comm ssioner’s intended collection action, and possible
alternative nmeans of collection.

Section 6330(d) provides for judicial review of the
adm ni strative determnation. Were the validity of the
underlying tax liability is not properly at issue, the Court wll
review the Commi ssioner’s administrative determ nation for abuse

of discretion. See Sego v. Commi ssioner, 114 T.C. 604, 609

(2000); Goza v. Comm ssioner, 114 T.C. 176, 179 (2000); see also

H Conf. Rept. 105-599, at 266 (1998), 1998-3 C. B. 747, 1020.
Al'so in 1998, Congress anended section 7122, which

aut hori zes conprom se of any civil case arising under the

internal revenue |laws. RRA 1998, sec. 3462, 112 Stat. 764.

Subsections (c) and (d) of section 7122 were anended for proposed

offers in conprom se and install nent agreenments submtted after

July 22, 1998, and provide as foll ows:
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SEC. 7122(c). Standards for Eval uation of
Ofers.--

(1) I'n general.—The Secretary shal
prescri be guidelines for officers and enpl oyees of
the Internal Revenue Service to determ ne whether
an offer-in-conprom se is adequate and shoul d be
accepted to resolve a dispute.

(2) Allowances for basic living expenses. --

(A) I'n general.—1n prescribing
gui del i nes under paragraph (1), the Secretary
shal | devel op and publish schedul es of
nati onal and | ocal all owances designed to
provi de that taxpayers entering into a
conprom se have an adequate neans to provide
for basic |iving expenses.

(B) Use of schedul es.— The gui del i nes
shal | provide that officers and enpl oyees of
the Internal Revenue Service shall determ ne
on the basis of the facts and circunstances
of each taxpayer, whether the use of the
schedul es published under subparagraph (A) is
appropriate and shall not use the schedul es
to the extent such use would result in the
t axpayer not havi ng adequate neans to provide
for basic |iving expenses.

(3) Special rules relating to treatnment of
of fers. — The gui del i nes under paragraph (1) shal
provi de that - -

(A) an officer or enployee of the
I nt ernal Revenue Service shall not reject an
of fer-in-conprom se froma | owincone
t axpayer solely on the basis of the amount of
the offer; and

(B) in the case of an offer-in-
conprom se which relates only to issues of
l[tability of the taxpayer--

(i) such offer shall not be
rejected solely because the Secretary is
unable to locate the taxpayer’s return
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or return infornmation for verification
of such liability; and

(1i) the taxpayer shall not be
required to provide a financial
statement .

(d) Adm nistrative Review. — The Secretary shal
establ i sh procedures--

(1) for an independent adm nistrative review
of any rejection of a proposed offer-in-conpron se
or installnment agreenent nmade by a taxpayer under
this section or section 6159 before such rejection
is communi cated to the taxpayer; and
(2) which allow a taxpayer to appeal any
rejection of such offer or agreenent to the
I nternal Revenue Service Ofice of Appeals.
Regul ati ons adopted pursuant to section 7122 set forth three
grounds for the conpromse of a liability: (1) Doubt as to
liability; (2) doubt as to collectibility; or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1, Proced. & Adm n.
Regs. Wth respect to the third ground, paragraph (b)(3)(i) of
the regulation allows for a conprom se to be entered into to
pronote effective tax adm nistration where collection in ful
coul d be achi eved but woul d cause econom c hardship. Paragraph
(c)(3)(i) sets forth factors that woul d support (but are not
conclusive of) a finding of econom c hardship. Wth respect to
the third ground, those regul ations state:
(3) Conpromi ses to pronote effective tax
adm nistration.— (i) Factors supporting (but not
conclusive of) a determnation that collection would
cause econom c hardship wthin the nmeani ng of paragraph

(b)(3)(i) of this section include, but are not limted
t o--
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(A) Taxpayer is incapable of earning a living
because of a long termillness, nedical condition, or
disability, and it is reasonably foreseeabl e that

t axpayer’s financial resources wll be exhausted
providing for care and support during the course of the
condi tion;

(B) Although taxpayer has certain nonthly

incone, that inconme is exhausted each nonth in

providing for the care of dependents with no ot her

means of support; and

(© Although taxpayer has certain assets, the

t axpayer is unable to borrow against the equity in

those assets and |iquidation of those assets to pay

outstanding tax liabilities would render the taxpayer

unabl e to neet basic |iving expenses.
The regul ation states that no conprom se may be entered into if
such conprom se of liability would underm ne conpliance by the
taxpayer with the tax laws. Sec. 301.7122-1(b)(3)(iii), Proced.
& Adm n. Regs. Paragraph (c)(3)(ii) then sets forth factors that
support (but are not conclusive of) a determnation that a
conprom se woul d underm ne conpliance with the tax laws. These
factors include: (A A taxpayer who has a history of
nonconpl i ance with the filing and paynent requirenents of the
I nternal Revenue Code; (B) a taxpayer who has taken deliberate
action to avoid the paynent of taxes; and (C) a taxpayer who has
encouraged others to refuse to conply with the tax laws. Sec.
301.7122-1(c)(3)(ii), Proced. & Adm n. Regs. The regulation
conti nues:

(ti1) The follow ng exanples illustrate the types
of cases that may be conprom sed by the Secretary, at

the Secretary’ s discretion, under the econom c hardship
provi sions of paragraph (b)(3)(i) of this section:
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Exanple 1. The taxpayer has assets sufficient to
satisfy the tax liability. The taxpayer provides ful
time care and assistance to her dependent child, who
has a serious long-termillness. It is expected that
the taxpayer will need to use the equity in his assets
to provide for adequate basic |iving expenses and
medi cal care for his child. The taxpayer’s overal
conpliance history does not wei gh agai nst conprom se.

Exanple 2. The taxpayer is retired and his only
incone is froma pension. The taxpayer’s only asset is
a retirenent account, and the funds in the account are
sufficient to satisfy the liability. Liquidation of
the retirenment account would | eave the taxpayer w thout
an adequate neans to provide for basic living expenses.
The taxpayer’s overall conpliance history does not
wei gh agai nst conprom se.

Exanple 3. The taxpayer is disabled and |Iives on
a fixed incone that will not, after allowance of basic
[iving expenses, permt full paynment of his liability
under an installnent agreenent. The taxpayer al so owns
a nodest house that has been specially equipped to
accommodate his disability. The taxpayer’s equity in
the house is sufficient to permt paynent of the
l[tability he owes. However, because of his disability
and limted earning potential, the taxpayer is unable
to obtain a nortgage or otherw se borrow against this
equity. In addition, because the taxpayer’s honme has
been specially equipped to accommopdate his disability,
forced sale of the taxpayer’s residence would create
severe adverse consequences for the taxpayer. The
taxpayer’s overall conpliance history does not weigh
agai nst conprom se.

Under the regul ations, a conprom se nay also be entered into to
pronote efficient tax admnistration if there are conpelling
public policy or equity considerations identified by the
taxpayer. Conpronmise is justified where, due to exceptional

ci rcunst ances, collection would underm ne public confidence that

tax laws are being adm nistered fairly. Sec.
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301. 7122-1(b)(3)(i1i), Proced. & Adm n. Regs. Sone exanples where
a conpromse is allowed for purposes of public policy and equity
are: (1) A taxpayer who was hospitalized regularly for a nunber
of years and was unable, at that tinme, to manage his financial
affairs and (2) a taxpayer learns at audit that he was given
erroneous advice and is facing additional taxes, penalties, and
additions to tax. Sec. 301.7122-1(c)(3)(iv), Proced. & Adm n.
Regs. In addition to the regul ations, detailed instructions
concerning offers in conprom se are contained in the Interna
Revenue Manual, sections 5.8. Relevant portions are as foll ows:

Sec. 5.8.11.2.2 (05-15-2004)
Public Policy or Equity G ounds

1. \Wiere there is no Doubt as to Liability (DATL), no
Doubt as to Collectibility (DATC), and the
liability could be collected in full wthout
causi ng econom ¢ hardship, the Service my
conprom se to pronote Effective Tax Adm ni stration
(ETA) where conpelling public policy or equity
considerations identified by the taxpayer provide
a sufficient basis for accepting | ess than ful
paynment. Conprom se is authorized on this basis
only where, due to exceptional circunstances,
collection in full would underm ne public
confidence that the tax |laws are being
admnistered in a fair and equitabl e manner.
Because the Service assunes that Congress inposes
tax liabilities only where it determnes it is
fair to do so, conprom se on these grounds wll be
rare.

2. The Service recogni zes that conpron se on
these grounds will often raise the issue of
di sparate treatnent of taxpayers who can pay
in full and whose liabilities arose under
substantially simlar circunstances.
Taxpayers seeking conprom se on this basis
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bear the burden of denonstrating

ci rcunstances that are conpelling enough to
justify conprom se notwi thstanding this

i nherent inequity.

Conprom se on public policy or equity grounds
is not authorized based solely on a
taxpayer’s belief that a provision of the tax
law is itself unfair. Were a taxpayer is
clearly liable for taxes, penalties, or
interest due to operation of law, a finding
that the law is unfair would underm ne the
will of Congress in inmposing liability under
t hose circunstances.

Exanpl e:

The taxpayer argues that collection would be
i nequi tabl e because the liability resulted
froma di scharge of indebtedness rather than
fromwages. Because Congress has clearly
stated that a discharge of indebtedness
results in taxable incone to the taxpayer it
woul d not pronote Effective Tax

Adm ni stration (ETA) to conprom se on these
grounds. See Internal Revenue Code (IRC)
61(a)(12).

Exanpl e:

In 1983, the taxpayer invested in a
national ly marketed partnership which

prom sed the taxpayer tax benefits far
exceedi ng the anount of the investnent.

* * * [T]lhe IRS nade a gl obal settl enent
offer in which it offered to concede a
substantial portion of the interest and
penal ties that could be expected to be
assessed if the IRS s determ nations were
upheld by the court. The taxpayer rejected
the settlenent offer. After several years of
l[itigation, the partnership | evel proceeding
eventual |y ended in Tax Court deci sions
uphol ding the vast majority of the
deficiencies asserted in the FPAA on the
grounds that the partnership s activities

| acked econom ¢ substance. The taxpayer has
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now of fered to conprom se all the penalties
and interest on terns nore favorable than
those contained in the prior settlenent

of fer, arguing that TEFRA [Tax Equity and

Fi scal Responsibility Act of 1982, Pub. L.
97-248, 96 Stat. 324] is unfair and that the
liabilities accrued in large part due to the
actions of the Tax Matters Partner (TM
during the audit and litigation. * * *

Not e:

In both of these exanples, the taxpayers are
essentially claimng that Congress enacted unfair
statutes and are arguing that the Service should
use its conprom se authority to rewite those
statutes based on a perception of unfairness.
Conmprom se for that reason would not pronote
effective tax admnistration. The conprom se
authority under Section 7122 is not so broad as to
allow the Service to disregard or override the
judgnents of Congress. [1 Admnistration, Internal
Revenue Manual (CCH), sec. 5.8.11.2.2, at 16,385-7
to 16, 385-8.]

We need not detail in this opinion the conplexities of the
AMI i nposed by sections 55 and 56 or the taxation of |SOs under
sections 421 and 422. Petitioners do not dispute the
applicability of those sections or the conputations under them
The tax liability in this case was based on petitioners’
reporting on their Form 1040 for 2000. Nonethel ess, petitioners
devote a substantial portion of their posthearing nenmorandumto
argui ng that:

The Speltzes request for relief under the AOC

Statute, fromthe uni ntended harm bei ng caused t hem by

the rote application of the AMI | SO Statute, does not

put the IRS or this Court in a position where Section

7122 is underm ni ng Congressional intent with respect

to any other statute—including the AMI | SO Stat ute.

Rat her, based on their special circunstances in their

particular situation, the rote and literal application
of the internal revenue |laws is inposing an inpossible-
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to-pay 220%tax rate or 11x the tax required of a
simlarly situated taxpayer—an uni ntended result not
consistent with the |egislative purpose of Congress for
any internal revenue law. |In such a special case,
Congress intended that the OC Statute would operate to
step in and provide relief fromthis unintended and
unfair tax litability arising fromunintended results
arising fromthe literal application of the internal
revenue laws (in this case, the AMI | SO Statute).

Petitioners contend that there was an abuse of discretion
because:
The IRS failed to consider (or if it did consider it
failed to properly consider), under the principles and
processes laid out in Section 7122, corresponding
regul ations 26 CFR 301. 7122, and the correspondi ng | RM
provi sions, the special circunstances raised by the
Speltzes in their offer in conprom se.
Petitioners argue that “under their special circunstances

the tax liability being inposed on themis unfair and

inequitable, a situation for which Congress has fashioned a

remedy in the law-Section 7122.” The crux of petitioners’
position is that section 7122 “trunps” the literal application of
statutes inposing a tax in their situation and that, therefore,
it was an abuse of discretion by the Appeals Ofice not to accept
their offer in conprom se.

Respondent, on the other hand, contends that the Appeals
officer correctly applied the statute, the regul ations, and the
| nt ernal Revenue Manual provisions. For the reasons expl ai ned
bel ow, we agree with respondent.

The unfortunate consequences of the AMI in various

ci rcunst ances have been litigated since shortly after the
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adoption of the AMI. In many different contexts, literal
application of the AMI has led to a perceived hardshi p, but
chal | enges based on equity have been uniformy rejected. See,

e.g., Al exander v. Conmm ssioner, 72 F.3d 938 (1st Cr. 1995),

affg. T.C. Meno. 1995-51; kin v. Conm ssioner, 808 F.2d 1338

(9th Gr. 1987), affg. T.C. Menp. 1985-199; Warfield v.

Commi ssioner, 84 T.C 179 (1985); Huntsberry v. Comm ssioner, 83

T.C. 742, 747-753 (1984); Prosman v. Conmm ssioner, T.C. Meno.

1999-87; Klaassen v. Conmmi ssioner, T.C Meno. 1998-241, affd.

wi t hout published opinion 182 F.3d 932 (10th Cr. 1999).

In Kenseth v. Conm ssioner, 259 F.3d 881, 885 (7th Gr

2001), affg. 114 T.C 399 (2000), the Court of Appeals for the
Seventh Circuit conmment ed:

it is not a feasible judicial undertaking to achieve
gl obal equity in taxation * * * especially when the
means suggested for elimnating one inequity (that
whi ch Kenseth argues is created by the alternative

m ni mum i ncone tax) consists of creating another
inequity (differential treatnment for purposes of that
tax of fixed and contingent legal fees). And if it
were a feasible judicial undertaking, it still would
not be a proper one, equity in taxation being a
political rather than a jural concept. * * *

Most recently, in Comm ssioner v. Banks, 543 U.S. _ |, 125 S . C

826 (2005), the U S. Suprene Court enphasized that the issue of

the effect of the AMI on cases such as Kenseth v. Commi SSi oner,

supra, involving the deductibility of attorney’'s fees, has
partially been addressed by Congress. W believe that here, too,

the solution nust be with Congress.
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Petitioners have submtted materials from congressional,
Taxpayer Advocate, and bar associ ation sources, dealing with a
w despread perception that application of the AMI to ISGCs is
unfair and should be the subject of redress. Respondent argues
that petitioners did not raise efficient tax admnistration as a
ground in their original offer in conprom se and that we should
not consider materials beyond the adm nistrative record. The
Court has indicated that we are not confined to the

adm ni strative record. Robi nette v. Conm ssioner, 123 T.C. 85,

94-104 (2004). However, nost of the material that petitioners
attached to their filings is not part of the adm nistrative
record, is not adm ssible evidence, and was in |arge part
gener at ed subsequent to the notice of determnation that is the
basis of this case. Such material does not show that there was
an abuse of discretion by the Appeals officer when the notice of
determ nation was sent on August 12, 2003. See Seqo V.

Comm ssioner, 114 T.C 604, 612 (2000).

Petitioners’ materials, in any event, could support
argunents both for and against petitioners’ position.
Petitioners assert that those materials show “public policy”. In
our view, however, those materials show that Congress is well
aware of the clainmed inequities resulting fromthe application of
the AMI and has, so far, declined to act. In the absence of

congressional action, we cannot discern public policy fromthe
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materials tendered by petitioners. Moreover, the materials
submtted by petitioners show that their situation is,
unfortunately, not unique.

We do not discern in section 7122 an intent of Congress to
override application of specific provisions of the tax laws in
every instance in which the liability is perceived to be unfair
or inequitable. As the Court of Appeals for the Seventh Crcuit

observed in Kenseth v. Conmm ssioner, supra, this is not a

feasible judicial function. A fortiori, individual revenue

of ficers and Appeals officers, carrying out their respective
functions in the IRS collection process, cannot be expected to
engage in the type of statutory interpretation urged on us by
petitioners or to nullify unfortunate consequences of the tax

| aws on a case-by-case basis. The ternms of section 7122, the
regul ati ons adopted under it, and the Internal Revenue Manual are
consistent wth the experience and expertise of I RS personnel in
eval uating financial circunstances. Petitioners do not argue
that the regulations or the Internal Revenue Manual provisions
are invalid. They claimthat they were not followed. But terns
such as “pronotion of effective tax adm nistration”, “special

ci rcunstances”, and “conpelling public policy or equity

consi derations” have a narrower neaning than that urged by

petitioners, and the explanations of those terns in the



- 22 -
regul ations and in the Internal Revenue Manual are not
unr easonabl e.

Unli ke the exanples set forth under section 301.7122-1(c),
Proced. & Adm n. Regs., petitioners do not claimillness or a
medi cal condition or disability; they do not have incone that is
exhausted providing for the care of dependents; and they have
sufficient inconme to neet “basic |living expenses”. Petitioners’
hardshi p argunment is essentially that the tax liability is
di sproportionate to the value that they received fromthe | SGs
and that they have already been forced to change their lifestyle
unreasonably. Al though we synpathize with their situation, this
type of hardship is not unique.

Petitioners argue that the AMI inposed on their exercise of
| SOCs is a “prepaynent” of tax on value that they never received.
Under the statutory schene, however, the tax inposed at the tine
of exercise of 1SCs is a deferred tax on a form of conpensation

that petitioners received at an earlier tinme. See Conm Ssioner

v. LoBue, 351 U.S. 243 (1956). As explained in Luckman v.

Commi ssioner, 418 F.2d 381, 384 (7th Cr. 1969), revg. and

remandi ng on other grounds 50 T.C. 619 (1968), stock options
“represent a form of conpensation paid to enployees in connection
W th successful present and future business performance. They
constitute a particularly rewarding form of bonus.” See

generally 1 Mertens, Law of Federal Incone Taxation, sec. 601
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(2005 rev.). Because of sections 421(a) and 422, regular tax at
ordinary rates that would normally be inposed on conpensation is
not inposed on the receipt or exercise of 1SCs. See sec. 83(a),
(e)(1). The offset, however, is that 1SCs are treated as “tax
preference itens” for AMI purposes in section 56(b)(3).

In addition to affecting the tinme of taxation, the
conplexity of statutes applicable to stock options invol ves
di fferences between taxation at ordinary incone rates and capital

gains rates. See generally Luckman v. Comm Sssioner, supra at

386-387. Accepting petitioners’ position would result in
nullification of a portion of the statutory schene by
adm nistrative or judicial action. W cannot conclude that

section 7122 gives the Court a license to make adjustnments to

conplex tax laws on a case-by-case basis. Cf. Rank v. United
States, 345 F.2d 337, 344-345 (5th G r. 1965) (describing other
ci rcunstances in which “the attention of Congress was once again
focused on this highly conplex, if not controversial, question of
enpl oyee stock options”). Moreover, we cannot conclude that it
is an abuse of discretion for the Appeals officer to decline to
do so. In this case, we conclude that the Appeals officer
correctly applied the provisions of the regul ations and of the

| nternal Revenue Manual, specifically those portions cautioning
agai nst granting relief based on inequity where to do so would

under mi ne congressional intent.



- 24 -
The Appeals officer considered and adjusted the financi al
information submtted by petitioners and concl uded t hat
petitioners could pay the balance of their tax liability by use

of an installnent agreenent. See generally Orumyv. Conm Ssioner,

123 T.C. 1, 13-14 (2004). Neither the information provided to
t he Appeals officer nor that provided to the Court in this case
shows that it was not reasonable for the Appeals officer to
conclude that petitioners have the ability to pay over tinme the
bal ance of the tax liability. Petitioners contend that they
shoul d not be required to pay the full anpunt. W are not
unsynpat hetic to the burdens and |ifestyle changes that
petitioners have and may suffer as a result of their tax
litability. Petitioners have not contended or shown, however, any
invalidity in the Appeals officer’s determ nation of their basic
living expenses as that termis used in section 7122.
Petitioners seek to have the Court redefine “hardship”, “special
ci rcunstances”, and “efficient tax admnistration” in a manner
different fromthat set forth in the regulations and in the
| nt ernal Revenue Manual

There is a dispute between the parties with respect to the
i ndi vi dual adj ustnments used by the Appeals officer in determning
that petitioners could pay the remaining tax liability under an
instal |l ment plan. Respondent has suggested sone revised

conputations and a remand for further consideration of
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petitioners’ offer in conpromse if the notion for sunmary
judgnent is denied. Petitioners have repudi ated this suggestion
and asked us to decide this case on the argunments presented. In
view of petitioners’ position, for purposes of this case, that
they should not be required to pay any nore than the anmount that
they offered, differences as to the calculation of their ability
to pay installments are not material and do not preclude
resolution of this case on sunmary judgnent. See Rule 121(Db).
We are not in a position to determ ne the amount or duration of
any installnments that petitioners could or should be required to
pay. The only issue before us is whether there was an abuse of
di scretion in refusing the offer in conpromse in the anmnount of
$4, 457 and concluding that the lien filed by the I RS should
remain in place. As respondent points out, any |evy on
particul ar assets of petitioners that the I RS proposes to pursue
inthe future will also require notice and an opportunity to be
heard under section 6320 or 6330. Petitioners may submt anot her
offer in conprom se. Petitioners’ inconme and expenses nay
change. W conclude, however, that there was no abuse of
discretion in declining to accept petitioners’ offer dated

Novenber 2, 2001, and continuing the lien in effect.

O der and Decision will

be entered for respondent.




