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Held: Ps are liable for the sec. 6662(a), |I.R C
penalty for 2005.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of a deficiency. Petitioners concede that
they are liable for a $5,296 Federal incone tax deficiency for
the 2005 tax year. The issue remaining for decision is whether
petitioners are liable for a $1,059.20 accuracy-rel ated penalty
under section 6662(a)! for that year.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts and acconpanyi ng exhibits are incorporated herein by this
reference. Laurie Stiel resided in California when she filed the
petition.

Petitioners filed their 2005 Form 1040, U.S. I ndi vidual
| ncome Tax Return, electronically on April 15, 2006. Jon
Ni chols, their tax preparer since 1968, prepared the return for
them Edsel F. Stiel met with M. Nichols with respect to
petitioners’ 2005 Federal inconme tax return and gave him
financial docunents, including a 2005 Form SSA- 1099, Soci al
Security Benefit Statenent, indicating that they had received
$21, 445 of Social Security benefits in 2005. Petitioners did

not, however, provide M. N chols a 2005 Form 1099-DV, Dividends

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended and in effect for
the tax year in issue.
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and Distributions, indicating that they had received $216 of
di vidend incone, or a 2005 Form 1099-1NT, Interest |ncone,
i ndi cating that they had received $24 of interest incone.

M. N chols failed to consider or include the three taxable
i ncone itens described above when he prepared petitioners’ 2005
Form 1040. Although M. N chols gave petitioners a sunmary of
the itens that would be included on their return, they were not
provi ded a copy of the return until it was accepted by the
| nternal Revenue Service (IRS). Petitioners were aware that they
had recei ved taxable Social Security benefits in their 2002,
2003, and 2004 tax years. However, petitioners did not detect
any errors in the summary of incone itens considered by M.
Ni chols in preparing their 2005 Federal incone tax return or with
respect to the return itself either before or after it was filed.

Respondent issued the aforenentioned notice of deficiency on
March 27, 2008, and petitioners tinely petitioned this Court on
June 9, 2008. A trial was held on June 22, 2009, in Los Angeles,
Cal i forni a.

OPI NI ON

Under section 7491(c), respondent bears the burden of
production with respect to petitioners’ liability for the section
6662(a) accuracy-related penalty. This neans that respondent

“must cone forward with sufficient evidence indicating that it is
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appropriate to i npose the relevant penalty.” H gbee v.

Conm ssioner, 116 T.C 438, 446 (2001).

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of any underpaynent that is attributable to
causes specified in subsection (b). Anong the causes justifying
the inposition of the penalty is any substantial understatenent
of incone tax as defined in section 6662(d).? The section
6662(a) penalty is not inposed if a taxpayer can denonstrate (1)
reasonabl e cause for the underpaynent and (2) that the taxpayer
acted in good faith with respect to the underpaynent. Sec.
6664(c)(1). Regulations pronul gated under section 6664(c)
further provide that the determ nation of reasonable cause and
good faith "is nmade on a case-by-case basis, taking into account
all pertinent facts and circunstances."” Sec. 1.6664-4(b)(1),
| ncome Tax Regs.

Rel i ance on the advice of a tax professional nay, but does
not necessarily, establish reasonabl e cause and good faith for

t he purpose of avoiding a section 6662(a) penalty. See United

There is a “substantial understatenent” of incone tax for
any taxabl e year where the anmount of the understatenent exceeds
the greater of (1) 10 percent of the tax required to be shown on
the return for the taxable year, or (2) $5, 000.

Sec. 6662(d)(1)(A). However, the anpbunt of the understatenent is
reduced to the extent attributable to an item (1) for which there
is or was substantial authority for the taxpayer’s treatnent
thereof, or (2) with respect to which the relevant facts were
adequately disclosed on the taxpayer’s return or an attached
statenent and there is a reasonable basis for the taxpayer’s
treatnent of the item See sec. 6662(d)(2)(B)
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States v. Boyle, 469 U S. 241, 251 (1985) (“Reliance by a |ay

person on a lawer is of course conmmon; but that reliance cannot
function as a substitute for conpliance with an unanbi guous
statute.”). Such reliance does not serve as an “absol ute

defense”; it is nerely a “factor to be considered.” Freytaqg v.

Comm ssioner, 89 T.C. 849, 888 (1987), affd. 904 F.2d 1011 (5th

Gr. 1990), affd. 501 U.S. 868 (1991).

The casel aw sets forth the followng three requirenents in
order for a taxpayer to use reliance on a tax professional to
avoid liability for a section 6662(a) penalty: “(1) The adviser
was a conpetent professional who had sufficient expertise to
justify reliance, (2) the taxpayer provided necessary and
accurate information to the adviser, and (3) the taxpayer
actually relied in good faith on the adviser's judgnent.” See

Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Gr. 2002).

A fortiori, unconditional reliance on a preparer or adviser
does not always, by itself, constitute reasonable reliance; the
t axpayer nust also exercise “Diligence and prudence”. Marine v.

Comm ssi oner, 92 T.C. 958, 992-993 (1989), affd. w thout

publ i shed opinion 921 F.2d 280 (9th Cr. 1991). *“The general
rule is that the duty of filing accurate returns cannot be

avoi ded by placing responsibility on an agent.” Pritchett v.

Commi ssioner, 63 T.C 149, 174 (1974). Taxpayers have a duty to
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read their returns to ensure that all incone itens are included.
Reliance on a preparer with conplete information regarding a
t axpayer’s business activities does not constitute reasonabl e
cause if the taxpayer’s cursory review of the return would have

reveal ed errors. Metra Chem Corp. v. Commi ssioner, 88 T.C. 654,

662-663 (1987). “Even if all data is furnished to the preparer,
the taxpayer still has a duty to read the return and nmake sure

all income itens are included.” Muqgill v. Conm ssioner, 70 T.C.

465, 479-480 (1978), affd. 651 F.2d 1233 (6th G r. 1981).

Petitioners concede that the understatenent of tax on their
2005 Federal inconme tax return is a substantial understatenent of
incone tax as defined in section 6662(d). They argue that they
are not liable for the section 6662(a) penalty, however, because
they relied on M. Nichols to accurately prepare their return.

We conclude that petitioners did not rely in good faith on
M. Nichols’ advice because they did not exam ne their return

before it was submtted to the I|RS. See Neonatol ogy Associ at es,

P.A. v. Comm ssioner, supra at 99 (third prong). As a result

they failed to ensure that all of their incone itens,
particularly their taxable Social Security benefits, were

i ncluded on the return. See Metra Chem Corp. v. Conmni ssioner,

supra at 662-663; Magill v. Conm ssioner, supra at 479-480.

Thus, petitioners’ unconditional reliance on M. N chols does



- 7 -
not, on these facts, constitute reasonable reliance and does not
excuse their failure to closely examne their return

Petitioners’ reliance defense is also undercut by the fact
that petitioners did not provide M. N chols with necessary Form
1099 docunentation regarding their dividend and interest incone

in 2005.°% See Neonatol oqy Associates, P.A. v. Conmi ssioner,

supra at 99 (second prong). G ven our conclusion, we need not,
and do not, decide whether petitioners satisfied the first prong

of the Neonatol ogy test.

Petitioners have not denonstrated good faith and reasonabl e
cause for their underpaynents for 2005. Accordingly, the Court
sustai ns respondent’s determ nation that petitioners are |liable
for the section 6662(a) accuracy-related penalty for substanti al
understatenents of incone tax for the 2005 tax year.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or

irrel evant.

3The Court notes that at least in the opinion of the
Treasury Secretary “Negligence is strongly indicated where--(i) A
taxpayer fails to include on an inconme tax return an anount of
i ncome shown on an information return” such as a Form 1099-DI V or
a Form 1099-1INT. Sec. 1.6662-3(b)(1), Incone Tax Regs.
Negl i gence alone may trigger a sec. 6662 penalty. Sec.
6662(b) (1), (c).



To reflect the foregoing,

Deci sion will be entered

for respondent.




