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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
a $2,983 deficiency in his 1998 Federal incone tax. Follow ng
concessi ons by respondent, we are left to decide:

1. Wether petitioner may deduct interest paid on his

personal income tax liability. W hold he may not.
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2. \Whether petitioner may deduct charitable contributions
claimed for expenditures nmade to his personal residence which
were all ocable to space used exclusively by a section 501(c)(3)
organi zati on nanmed the Jan Stussy Foundation (Foundation). W
hol d he may not.

3. Wiether petitioner may deduct at the standard m | eage
rate his autonobil e expenses connected to the determ nation of
his personal inconme tax liability. W hold he may.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol | ar amounts are rounded.

FI NDI NGS OF FACT

Sone facts were stipulated. The stipulated facts and the
acconpanyi ng exhibits are incorporated herein by this reference.
W find the stipulated facts accordingly. Petitioner resided in
Los Angeles, California, when his petition was fil ed.

During 1998, petitioner resided in a single fam |y residence
(residence). The residence neasured 2,085 square feet and was
titled in the name of the Stussy Fam |y Trust (Trust).
Petitioner’s father, Jan Stussy (Dean Stussy), was the Trust’s
beneficial owner up until his death on July 31, 1990. Dean

Stussy was an active professional painter, and he was the Dean of
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the School of Art at the University of California at Los
Angel es.! Dean Stussy resided in the residence until his death.
The Foundation is a section 501(c)(3) organization that was
formed in 1990. The Foundation is responsible for storing,
catal oging, and selling the paintings and other artwork of Dean
Stussy (collectively, Dean Stussy artwork). The Foundati on began
storing the Dean Stussy artwork at the residence at or about the
time the Foundation was forned and continued to store the Dean
Stussy artwork there throughout the subject year. The Dean
Stussy artwork stored at the residence included approxi mately 100
pi eces which neasured 4 feet by 8 feet and approxi mately 1,000
pi eces which nmeasured 4 feet by 4 feet. The Foundation val ued
its Dean Stussy artwork at $820,934 as of Decenber 31, 1998.
Pursuant to a “Deed of Gft and License” dated April 30,
1990, Dean Stussy nade two gifts to the Foundation. The first
gift was the Dean Stussy artwork. The second gift was a |license
to the exclusive use of four roons (collectively, roons) in the
resi dence. The roons, none of which during the subject year were
used by petitioner for personal purposes, total ed 900 square
feet. Petitioner was not entitled to collect fromthe Foundation
any rent on the roons, and the Foundation was liable for only the

paynment of insurance.

! Dean Stussy painted nore than 7,000 paintings.
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During 1998, petitioner paid the follow ng expenses with
respect to the residence: |Insurance of $841, utilities of
$1, 729, honeowner’s associ ati on dues of $30, pest control of
$478, and repairs and mai ntenance of $1,704 (to replace a water
heater, to clear brush around the perineter of the residence, and
to repair the furnace). Petitioner allocated these expenses to
t he Foundati on using a percentage allocation and cl ai ned a
charitable contribution for the portion of the allocated
expenses. Petitioner did not receive any witten acknow edgnent
fromthe Foundation for any contributions purportedly made to the
Foundation by petitioner during 1998. Nor did the Foundation
report its receipt of any contributions during 1998.

During 1998, petitioner drove 275.1 mles for which he
clains a mscellaneous item zed deduction at the standard m | eage
rate. The breakdown of these mles was: 165.5 mles for
petitioner’s copying and filing of his personal Federal and State
income tax returns, 82.7 mles for petitioner’s neetings with
I nt ernal Revenue Service personnel related to the exam nation of
his personal income tax returns, 14.5 mles for petitioner’s trip
to the Santa Monica law library, and 12.4 mles for petitioner’s
copyi ng of a docunent entitled “Response to AG of IRS
| nvestigation”.

Petitioner’s 1998 Federal inconme tax return included 2

Schedul es C, Profit or Loss From Busi ness. One of these
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schedul es was for petitioner’s return preparation business. This
Schedul e C reported $550 of gross receipts and a net |oss of $20.
The ot her Schedule C listed the proprietor as “D. Stussy, as
successor per | RC section 691(b)” and reported that the
proprietor’s principal business activity was “Artist”. This
Schedul e C reported no gross recei pts and one expense. This
expense, in the amount of $4,665, was Federal and State incone
tax deficiency interest paid as to petitioner’s 1992 through 1995
personal incone tax returns. Petitioner’s inconme tax liabilities
for 1992, 1993, and 1994 were determ ned by respondent on the
basis of this Court’s nmenorandum opinion in Stussy V.

Conmi ssioner, T.C. Menp. 1997-293.

OPI NI ON

1. Burden of Proof

The parties dispute who bears the burden of proof. W need
not and do not decide that issue. The record is sufficient for
us to decide this case on its nerits.

2. Interest

Petitioner clains as a sole proprietorship expense a
deduction for interest that he paid with respect to his personal
Federal and State incone taxes. Petitioner recognizes that the
Court of Appeals for the Ninth Crcuit, the court to which this

case is appeal able, held in Redlark v. Comm ssioner, 141 F.3d 936

(9th Cr. 1998), revg. and remanding 106 T.C. 31 (1996), that
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this type of interest is nondeductible personal interest under
section 1.163-9T, Tenporary Incone Tax Regs., 52 Fed. Reg. 48409
(Dec. 22, 1987). Petitioner argues that section 1.163-9T,
Tenporary I ncone Tax Regs., supra, does not apply here (and,

hence, neither does Redlark v. Conm ssioner, supra) in that, he

claims, those regul ati ons have expired under section 7805(e)(2).
We disagree with petitioner that the referenced regul ations
have expired under section 7805(e)(2). Wereas petitioner notes
correctly that the regulations in section 1.163-9T, Tenporary
| ncone Tax Regs., supra, are tenporary regul ations and that
section 7805(e)(2) provides that “Any tenporary regul ati on shal
expire wwthin 3 years after the date of issuance of such
regul ation”, petitioner fails to observe that section 7805(e)(2)
applies only to regul ations issued after Novenber 20, 1988.
Techni cal and M scel | aneous Revenue Act of 1988, Pub. L. 100-647,
sec. 6232(a), 102 Stat. 3734. Section 1.163-9T, Tenporary |ncone
Tax Regs., supra, was issued on Decenber 22, 1987, approximately
11 nonths before the effective date of section 7805(e)(2). On

the basis of Redlark v. Conm ssioner, supra, and, nore recently,

our opinion in Robinson v. Conm ssioner, 119 T.C 44 (2002)
(holding that this Court shall no longer follow our opinion in
Redlark as to this issue), we sustain respondent’s determ nation

on this issue.



3. Charitable Contributions

Petitioner argues that the expenses connected to the
resi dence are deductible as charitable contributions to the
extent that they benefited the Foundation. Respondent argues
that petitioner may not deduct any of these expenses in that he
does not have a witten acknow edgnent fromthe Foundation as to
t hem

We agree with respondent that none of the expenses are
deducti bl e given the absence of a witten acknow edgnent. Under
section 170(f)(8)(A), an individual taxpayer may deduct a
contribution of $250 or nore only if he or she substantiates the
deduction with a contenporaneous witten acknow edgnent t hat
nmeets the requirenents of that section. See also Addis v.

Comm ssioner, 118 T.C 528, 533-534 (2002). That acknow edgnent,

whi ch nust be furnished by the donee organi zation, nust state the
anount of cash and descri be other property contributed, indicate
whet her the donee organi zation provi ded any goods or services in

consideration for the contribution, and provide a description and
good faith estimate of the value of any goods or services

provi ded by the donee organization. Sec. 170(f)(8)(B); see also
sec. 1.170A-13(f)(5), Incone Tax Regs. (goods or services include
cash, property, services, benefits, and privileges). Gven that

petitioner does not have such a witten acknow edgnent fromthe

Foundation as to the di sputed expenses, we conclude that he is
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precl uded from deducting them See Wyts v. Conmm ssioner, T.C

Meno. 2003-68. A contrary conclusion would contravene the
statutory text and the purpose of recordkeeping for contributions
in excess of $250.
4. M eage

Petitioner argues that he may deduct as a m scel | aneous
item zed deduction an amount for the 275.1 mles that he drove
during the year in connection with the determnation of his
personal income tax liabilities. Respondent argues that all of
this mleage is personal and, hence, nondeductible. Respondent
al so argues that the m|eage was not incurred either in
connection with the determ nation, collection, or refund of a
tax, or as an ordinary and necessary expense related to the
determ nation, collection, or refund of a tax. Yet, respondent
does not dispute (and in fact has stipulated) that the 275.1
mles were driven for the purposes which we have described supra
at p. 5.

We hold that petitioner may deduct all of the disputed
m | eage at the standard mleage rate. Section 212(3) allows an
i ndi vidual to deduct “all the ordinary and necessary expenses
paid or incurred during the taxable year * * * in connection with
the determ nation, collection, or refund of any tax.” The
Treasury Departnent has interpreted this section as foll ows:

Expenses paid or incurred by an individual in
connection with the determ nation, collection, or
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refund of any tax, whether the taxing authority be

Federal, State, or municipal, and whether the tax be

i ncone, estate, gift, property, or any other tax, are

deducti ble. Thus, expenses paid or incurred by a

t axpayer for tax counsel or expenses paid or incurred

in connection with the preparation of his tax returns

or in connection with any proceedings involved in

determining the extent of tax liability or in

contesting his tax liability are deductible. [Sec.

1.212-1(1), Inconme Tax Regs.]

W find that all of the disputed ml|eage was an ordinary and
necessary expense paid by petitioner during 1998 in connection
with the determination of his Federal and State incone taxes.?
We concl ude on the basis of this finding that the mleage is
properly deductible as a m scel |l aneous item zed deducti on under
section 212(3). \Whereas we agree with respondent that section
262 generally precludes any deduction for personal expenses, and
that this mleage is all attributable to petitioner’s personal
i ncone taxes, we al so observe that the exception in section
212(3) for expenses of contesting tax liabilities was prescribed

specifically by the Congress to all ow taxpayers to deduct a

2 Al'though the 165.5 miles which petitioner clains to have
driven for the copying and filing of his personal incone tax
returns appear to be high considering that petitioner lived in a
| arge netropolis, the parties have stipulated that petitioner
incurred all of these mles for the “copying and filing of his
personal federal and state incone tax returns”. Respondent does
not claimthat the anobunt of these mles is excessive.
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personal expense that woul d otherw se be nondeductible. United

States v. Glnore, 372 U S. 39, 48 n.16 (1963).

Deci sion will be

entered under Rul e 155.




