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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue.

Respondent determ ned for taxable year 2000 a deficiency in
petitioners' Federal incone tax of $39,519 and an accuracy-

rel ated penalty of $2,314.
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Prior to trial, petitioners filed an anended return and
conceded the deficiency and paid it in full. The remaining issue
for decision is whether petitioners are liable for the accuracy-

related penalty under section 6662(a) due to a substanti al
understatenent of the amount of their incone tax, as defined in
section 6662(d).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in
this case was filed, petitioners resided in Los Altos,
Cal i forni a.

During taxable year 2000, petitioner Mchael J. Sullivan
(M. Sullivan) was enployed as a Program Manager wi th CEMAX- | CON,
Inc. (CEMAX), and earned approxi mately $105,000. M. Sullivan
recei ved bi weekly pay statenments from CEMAX, and CEMAX reported
this income to the Internal Revenue Service on Form W2, Wage and
Tax Statenment. M. Sullivan al so received approxi mately $182, 000
in salary and severance paynents from another position he had
held with Phillips Silicon Valley Center (Phillips).

For tax year 2000, petitioners tinely filed a Form 1040, U S
I ndi vi dual | ncone Tax Return, which had been prepared by a
Certified Public Accountant. There were several Fornms W2 and

Forns 1099-R, Distributions From Pensi ons, Annuities, Retirement
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or Profit-Sharing Plans, |IRAs, Insurance Contracts, etc.,
attached to petitioners' 2000 return. Petitioners omtted the
Form W2 containing the information fromM. Sullivan's
enpl oyment with CEMAX and did not report the $105, 000 M.
Sul livan earned or the taxes withheld fromthat salary.

Wen he received the return fromhis CP. A, M. Sullivan
exam ned petitioners' "year-over-year" conparison to nmake sure
t he inconme nunbers | ooked right. This "year-over-year"
conparison prepared by the C.P.A is a 2-year conparison
wor ksheet which identifies pertinent tax figures for the current
and previous year and then shows increase or decreases. It is
not the tax return itself. M. Sullivan did not speak directly
with the CP.A who prepared his return, nor did he informthe
C.P. A, that he had changed enpl oynent during 2000.

Respondent conducted an audit of petitioners' return and
i ssued the notice of deficiency determ ning the accuracy-rel ated
penal ty.

Di scussi on

Section 6662(a) inposes a penalty in the anmount of 20
percent of the portion of the underpaynent to which the section
applies. As relevant to this case, the penalty applies to any
portion of the underpaynent that is attributable to any
substantial understatenent of incone tax. Sec. 6662(b)(2).

There is a "substanti al understatenent of incone tax" if the
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anount of the understatenent exceeds the greater of 10 percent of
the tax required to be shown on the tax return or $5,000. Sec.
6662(d) (1) (A).
Section 7491(c) requires the Comm ssioner to carry the
burden of production because he seeks to inpose the penalty.

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

burden of production is nmet, the taxpayer nust cone forward with
sufficient evidence that the penalty does not apply. [d. at 447.

Petitioners reported a tax liability of $48,524 on their
2000 tax return. Respondent determ ned that petitioners
corrected tax liability was $88,043. The difference is fully
attributable to petitioners' omssion of M. Sullivan's wages
from CEMAX. Respondent has satisfied his burden by show ng that
t he understatenent of tax exceeds the greater of 10 percent of
the tax required to be shown on the return or $5, 000.

The anmount of an understatenent is reduced to the extent it
is attributable to a position: (1) For which there is
substantial authority, or (2) which the taxpayer adequately
di scl osed on his return and for which there is a reasonable
basis. Sec. 6662(d)(2)(B). Petitioners have not net either of
t hese requirenents.

The accuracy-related penalty is not inposed, however, wth
respect to any portion of the understatenent if the taxpayer can

establish that he acted wth reasonable cause and in good faith.
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Sec. 6664(c). The decision as to whether the taxpayer acted with
reasonabl e cause and in good faith depends upon all the pertinent
facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.
The extent of the taxpayer's effort to assess his proper tax
liability is generally the nost inportant factor in determ ning
reasonabl e cause and good faith. Id. The taxpayer has the burden
of proving that he acted with reasonabl e cause and in good faith.

Hi gbee v. Commi ssioner, supra at 446-449.

Petitioners concede that they did not include M. Sullivan's
wages from CEMAX in their 2000 return. Petitioners, however,
contend that they acted in good faith and exerci sed nornma
busi ness judgnment in preparing their return. Al though M.
Sullivan testified that he kept detailed weekly records on a
renodel ing project that petitioners had undertaken during 2000,
he al so stated that he only "knew roughly how much [ he] nade."

M. Sullivan stated that because of the anmount of the
severance pay he had received fromPhillips, he did not realize
that the CEMAX incone was omtted fromtheir return. He did not
exam ne the Forms W2 carefully. He just "looked through them
quickly.” He also contends that he did not receive a Form W2
from CEMAX. Nevertheless, M. Sullivan received biweekly pay
statenments from CEMAX docunenting his wages. Petitioner did not

need to receive a FormW2 to be alerted to the fact that he
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recei ved conpensation from CEMAX for his services. See Brunsman

v. Conm ssioner, T.C. Menob. 2003-291.

Taxpayers have a duty to read a return and to nmake sure al

itens are included. Magill v. Commi ssioner, 70 T.C. 465, 479-480

(1978) (citing Bailey v. Comm ssioner, 21 T.C. 678, 687 (1954)),

affd. 651 F.2d 1233 (6th Cr. 1981). At trial, M. Sullivan
agreed with this point. The om ssion of the CEMAX Form W2
resulted in petitioners' failure to include al nost one-third of
their incone on their original return. Petitioners' failure to
carefully review their return was not reasonable. See Guenther

V. Conm ssioner, T.C. Menob. 1995-280. On the basis of the

record, the Court concludes that petitioners are |iable for the
accuracy-rel ated penalty under section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




