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R determ ned deficiencies in tax and
accuracy-rel ated penalties for 3 years. The Court
struck fromthe petition all assignnments of error other
than the affirmati ve defense of the statute of
limtations for one of the years. R noved for sunmary
j udgnent .

1. Held: Sunmary judgnent is appropriate with
respect to the affirmative defense; stipulated facts
establish that the period of Iimtations did not expire
before R mailed the notice of deficiency, which
suspended the running of that period.

2. Held, further, summary judgnent is appropriate
with respect to the deficiencies; under Rule 34(b), Tax
Court Rules of Practice and Procedure, P s assignnents
of error other than with respect to the statute of
limtations were struck fromthe petition; therefore, P
is deenmed to have conceded the adjustnents resulting in
defi ci enci es.

3. Held, further, a like result for the
penal ties; the burden of production inposed by sec.
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7491(c), I.R C., is of no consequence if P's
assi gnnents of error have been struck.

El ena Swai n, pro se.

Jonathan H. Sloat, for respondent.

OPI NI ON

HALPERN, Judge: This case is before the Court on
respondent’s notion for summary judgnent (the notion).
Petitioner objects.

Unl ess otherw se stated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Rul e 121 provides for sunmary judgnment. Summary judgnent
may be granted with respect to all or any part of the |egal
i ssues in controversy “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a

deci sion may be rendered as a matter of law.” Rule 121(a) and

(b).
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W are satisfied that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
|aw. For the reasons that follow, we shall grant the notion

Backgr ound

By notice of deficiency dated Septenber 20, 2000 (the
notice), respondent determ ned deficiencies in incone tax

(deficiencies) and accuracy-rel ated penalties (penalties) as

foll ows:
Taxabl e
(Cal endar) Penal ty
Year Defi ci ency Sec. 6662(a)
1996 $82, 807 $16, 561
1997 68, 812 13, 762
1998 59, 210 11, 842

Encl osed with the notice was an explanation stating that the
deficiencies result principally fromrespondent’s disregard of
certain trust arrangenents (as shans or for certain other stated
reasons) and that the penalties are due to negligence, an
understatenent of tax, or a m sstatenent of val ue.

The petition states that petitioner disputes respondent’s
determ nations and assigns the followng errors: (1) Respondent
had no authority to nmake a determ nation, (2) the “deficiency”
failed to identify the statute that was relied on to claimthe
deficiency, (3) respondent did not provide proof of a “statutory
procedurally correct” assessnent, (4) respondent failed to

produce a witness, (5) the statute of limtations had expired as
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to 1996, (6) the deficiencies were not supported by facts and
evidence, and (7) petitioner’s declaration was supported by facts
and evidence. Attached to the petition is petitioner’s
declaration of facts (the declaration), in which she declares,
anong other things, that she is a native and citizen of the State
of California, that she has never been notified that she is
required to keep books and records and file returns, that no
assessnments of tax, penalties, or interest have been nmade agai nst
her for the years in question, and that she has no unreported

i ncone for those years. Nothing in the declaration challenges
respondent’ s expl anati ons of his bases for determ ning the
deficiencies and penalties.

Bef ore answering the petition, respondent noved to strike
fromthe petition all assignnents of error other than that the
period of limtations had expired for 1996 (the notion to
strike). In support of the notion to strike, respondent argued
that petitioner had failed to challenge the correctness of
respondent’s determnations in the notice:

I nstead, the petitioner relies on various frivol ous and

i mmaterial argunents chall enging the respondent’s

authority to make a determ nation under |I.R C. § 1313,

t he absence of assessnents, and the manner in which the

respondent made his determ nation. None of those

assignments of error relate directly to the

respondent’ s determ nations.

Petitioner objected to the notion to strike. In support of that

obj ecti on, however, she added little to the petition. She made
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no effort to identify facts tending to show error in respondent’s
basis for the deficiencies and penalties. W granted the notion
to strike. By the answer, respondent denies that the period of
limtations expired for 1996.

Petitioner has not, in support of her objection to the
present notion, identified facts tending to show error in
respondent’ s bases for the deficiencies and penalties.

The parties have stipulated a copy of petitioner’s Federal
incone tax return for 1996, Form 1040, U.S. Individual |ncome Tax
Return 1996 (the 1996 Form 1040). They have stipulated that it
was mailed to respondent on COctober 14, 1997. They have further
stipulated a copy of the notice and that, by certified mail, it
was mailed to petitioner on Septenber 20, 2000, |ess than 3 years
after the 1996 Form 1040 was filed. The notice is addressed to
petitioner at her address shown on the 1996 Form 1040.

Di scussi on

Period of Limtations

Petitioner has raised the statute of Iimtations as an
affirmati ve defense to respondent’s determ nations of a
deficiency and a penalty for 1996. Respondent denies that
def ense and asks for summary adjudication in his favor on that
i ssue.

Wth exceptions not here relevant, section 6501 provides a

3-year period fromthe tine areturnis filed for the assessnent
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or collection (wthout assessnent) of any tax, including incone
taxes (the period of limtations). The running of the period of
limtations, however, is suspended under section 6503(a)(1l) by
“the mailing of a notice under section 6212(a)”. Section 6212(a)
aut horizes the Secretary, upon determning that there is a
deficiency in income tax, to send a notice of deficiency “to the
taxpayer by certified mail or registered mail.” Section
6212(b) (1) provides that a notice of deficiency in respect of an
incone tax “shall be sufficient” if it is “mailed to the taxpayer
at his last known address”.

The parties have stipulated that the notice was mailed to
petitioner by certified mail |less than 3 years after the 1996
Form 1040 was filed. |If the notice was mailed to petitioner at
her | ast known address, it was sufficient to suspend the running
of the period of limtations for 1996. The address to which the
noti ce was sent corresponds to the address on the 1996 Form 1040
and to petitioner’s address on the petition. Petitioner does not
claimthat the notice was not mailed to her |ast known address,
and we conclude that the notice was nmailed to petitioner at her
| ast known address.

The period of Iimtations for 1996 did not expire before the
mai | ing of the notice, and that period was suspended by the

mai ling. Summary adjudication is appropriate in respondent’s
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favor with respect to petitioner’s affirmative defense of the
statute of limtations.

Defi ci enci es

Respondent argues for sunmary adjudication in his favor with
respect to the deficiencies on the grounds that, because he
prevailed with respect to petitioner’s affirmative defense with
respect to 1996, no additional assignnents of error remain with
respect to the deficiencies.

Each i ssue not addressed by a clear and conci se assi gnnment
of error in the petition is deenmed to be conceded. Rule

34(b)(4): Nis Family Trust v. Conmissioner, 115 T.C. 523, 538-539

(2000).! We have struck fromthe petition all assignnents of
error other than the assignnent based on petitioner’s claimof an
affirmati ve defense for 1996, which we have rejected. Lacking
that defense, and with no other assignments of error (or any
avernments tending to show error in respondent’s basis for the

deficiencies), petitioner is deened to have conceded the

! In Ns Famly Trust v. Comm ssioner, 115 T.C. 523 (2000),
a consolidated case, the Conm ssioner noved under Rule 120(a) for
judgnments on the pleadings with respect to the various
deficiencies in tax at issue. W disregarded neritless tax-
protester argunments made by the taxpayers in the anended
petitions and granted the Conm ssioner’s notion on the grounds
that the taxpayers had failed to make any legiti mate chal |l enges
to the deficiency determ nations. W deened the taxpayers to
have conceded the Conm ssioner’s adjustnments under Rule 34(b)(4).
Wth respect to 1997 and 1998, respondent coul d, here, have nade
a notion under Rule 120(a) for judgnment on the pleadings. The
standards for granting such a notion are simlar to those for
granting a notion for summary judgnent. See Nis Famly Trust v.
Conm ssi oner, supra at 537.




- 8 -
correctness of respondent’s deficiency determnations. See

Daniels v. Comm ssioner, T.C. Meno. 1981-58. Respondent is

entitled to sunmary adj udication wth respect to the deficiencies
in question, and we shall enter decision for respondent that
there are deficiencies in tax of $82,807, $68,812, and $59, 210,
for 1996, 1997, and 1998, respectively.
Penal ti es

Respondent argues for sunmary adjudication in his favor with
respect to the penalties on the sane grounds as with respect to
the deficiencies; viz, that, because he prevailed with respect to
petitioner’s affirmative defense with respect to 1996, no
addi tional assignnments of error remain with respect to the

penalties. Respondent points out that, in Nis Famly Trust v.

Conmi ssi oner, supra at 541 n.6, we |left undeci ded whet her,

pursuant to Rule 34(b), a taxpayer failing to assign error to the
Commi ssioner’s determ nations of penalties under section 6662
woul d be deened to have conceded those penalties. That is true.

In Nis Family Trust, we had no need to decide that issue since

t he Comm ssioner supported his notion for partial sunmary
judgnment with respect to the section 6662 penalties with deened
adm ssi ons nmade pursuant to Rule 90(c) that supported the

i nposition of those penalties. 1d. at 542-543. Here we have no

such deened adm ssions or, except possibly with respect to 1996
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(the only year for which we have petitioner’s return), any other
factual basis upon which to i npose such penalties.

The question we nmust decide is whether a taxpayer failing to
assign error to a penalty will be deened to concede the penalty
notw t hstandi ng that the Conm ssioner has failed to produce
evi dence that inposition of the penalty is appropriate. The
guestion is suggested by section 7491(c) and Rule 142(a)(2).
Section 7491 was enacted by section 3001(a) of the Internal
Revenue Service Restructuring and Reform Act of 1998 (RRA 1998),
Pub. L. 105-206, 112 Stat. 685, 726. As so added, section 7491
is effective with respect to court proceedings arising in
connection wth exam nations by the Conm ssi oner conmenci ng after
July 22, 1998, the date of the enactnment of RRA 1998. See RRA
1998 sec. 3001(c), 112 Stat. 727. Section 7491 is effective with
respect to this court proceeding. Section 7491(c) provides:

SEC. 7491(c). Penalties.— Notw thstandi ng any

other provision of this title, the Secretary shall have

t he burden of production in any court proceeding with

respect to the liability of any individual for any

penalty, addition to tax, or additional anount inposed

by this title.

The Comm ssioner’s burden of production under section
7491(c) is to produce evidence that it is appropriate to inpose

the relevant penalty, addition to tax, or additional anount

(wi thout distinction, penalty). See H gbee v. Conmm ssioner, 116

T.C. 438, 446 (2001). Unless the taxpayer puts the penalty into

pl ay, however (by assigning error to the Conm ssioner’s penalty
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determ nation), the Conmm ssioner need not produce evidence that
the penalty is appropriate, since the taxpayer is deenmed to have
conceded the penalty.

That result follows fromRule 34(b)(4), which requires the
petitioner to assign error in the petition to each and every
error alleged to have been commtted by the Comm ssioner,
including issues wwth respect to which the Comm ssioner bears the
burden of proof. Rule 34(b)(4) warns: “Any issue not raised in
t he assignnents of error shall be deened to be conceded.” The
situation here is anal ogous to the situation where the
Comm ssioner determnes a penalty (previously, an addition to
tax) for fraud. Section 6663 inposes a penalty if any part of
any underpaynent of tax required to be shown on a return is due
to fraud. Section 7454(a) and Rul e 142(b) provide that, in any
case involving the issue of fraud, the burden of proof in respect
to that issue is on the Conm ssioner. The Comm ssioner usually
determ nes the fraud penalty in the notice of deficiency. In

Gordon v. Comm ssioner, 73 T.C. 736 (1980), we dealt with the

predecessor addition to tax for fraud i nposed by section 6653(b).
W stated that, if the taxpayer wi shes to contest an addition to
tax for fraud determned in the notice of deficiency, he nust
assign error to that determ nation pursuant to Rule 34(b)(4).
Id. at 739. Citing Rule 34(b)(4), we stated: “Any issue,

including addition to tax for fraud under section 6653(b), not
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raised in the assignnent of errors is deenmed conceded by the
petitioner.” 1d. W added: *“If petitioner assigns error to
respondent’s determnation of the fraud addition to tax, then the
respondent nust affirmatively plead the fraud, together with the
facts in support thereof, in his answer. Rule 36(b).” 1d. W
hel d, however, that if the Conm ssioner pleads fraud in the
answer, and the taxpayer, in the reply, denies the allegations of
fraud, the Comm ssioner will not be put to his proof if the

t axpayer thereafter states that he will not contest the fraud
addition and defaults. 1d. Inplicit in our discussion of Rule
34(b) is the conclusion that, if the Conmm ssioner determ nes
fraud and the taxpayer fails to assign error to that

determ nation, the fraud penalty is conceded, and the
Comm ssi oner need not plead fraud together with supporting facts.

See Brailsford v. Comm ssioner, T.C. Meno. 1991-639 (wth respect

to whether statute of limtations renmai ned open agai nst joint-
return-filer on account of other joint-return-filer’'s fraud:
“Respondent had no duty to discuss or prove an issue that
petitioner had not raised, either directly (an assi gnment of
error as to the fraud determ nation) or indirectly (pleading the
statute of limtations).”).

Section 7491(c) inposes a burden on the Comm ssioner “in any
court proceeding with respect to the liability of any i ndividual

for any penalty”. Rule 34(b)(4) and the statute are consistent.
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An individual must first challenge a penalty by filing a petition
all eging sone error in the determnation of the penalty. |If the
i ndi vi dual challenges a penalty in that manner, the challenge
generally will succeed unless the Conm ssioner produces evidence
that the penalty is appropriate. |If an individual does not
chal l enge a penalty by assigning error to it (and is, therefore,
deened to concede the penalty), the Conm ssioner need not plead
the penalty and has no obligation under section 7491(c) to
produce evidence that the penalty is appropriate.

We have di sposed of petitioner’s affirmative defense for
1996. The only issue before us with respect to the penalties is
a legal issue: whether, by having failed to assign error to
respondent’ s determ nations of penalties (or averring facts
tending to show error in respondent’s basis for the penalties),
petitioner has conceded those penalties. The answer is yes.

Rul e 34(b). Respondent is entitled to summary adjudication with
respect to the penalties in question, and we shall enter decision
for respondent that petitioner is liable for penalties under

section 6662(a) of $16,561, $13,762, and $11, 842, for 1996, 1997,

and 1998, respectively.

An appropriate order and

decision will be entered.




