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Pis a foreign corporation whose only substanti al
asset is uninproved land in the United States. On its
1994, 1995, and 1996 Federal incone tax returns, P
recogni zed rent and option inconme and cl ai ned
deductions for taxes and |icenses, the result of which
was a reported loss for each year. P filed each return
after its due date, but before any contact fromR R
determ ned that sec. 882(c)(2), I.R C., precluded P
fromdeducting its expenses because it filed its
returns untinmely. In Anglo-Am Direct Tea Trading Co.
v. Comm ssioner, 38 B.T.A 711 (1938), a setting
simlar to that here, the Board held that sec. 233 of
t he Revenue Act of 1928, ch. 852, 45 Stat. 849, and the
Revenue Act of 1932, ch. 209, 47 Stat. 230, an al nost
verbati m predecessor to sec. 882(c)(2), I.RC, did not
include a tinely filing requirenent and rejected R s
contrary interpretation. Subsequently, the Court of
Appeal s for the Fourth Crcuit construed |ike
predecessor text simlarly, also in rejection of Rs
contrary interpretation. See Blenheim Co. V.
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Comm ssioner, 125 F.2d 906 (4th G r. 1942), affg.
42 B. T. A. 1248 (1940); Ardbern Co. v. Conm ssioner,
120 F. 2d 424 (4th Gr. 1941), nodifying and remandi ng
on other grounds 41 B.T.A 910 (1940). R continues to
adhere to his rejected interpretation and now attenpts
to support that interpretation by citing Treasury
regul ations issued in 1990. Those regul ations
interpret sec. 882(c)(2), I.RC., to provide that a
foreign corporation generally is entitled to deduct its
expenses only if it files a tinely return.

Held: Atinely filing requirement is not found in
a plain reading of sec. 882(c)(2), I.RC

Hel d, further, the tinely filing requirenent in
the regulations is invalid in that it is unreasonable
under a plain reading of sec. 882(c)(2), I.R C, and an
application of the considerations set forth in Natl.
Muf fl er Dealers Association v. United States, 440 U. S
472 (1979).

Phillip L. Jelsnma, for petitioner.

Thomas A. Donbrowski and Nina E. Chowdhry, for respondent.

LARO Judge: Petitioner petitioned the Court to redeterm ne
respondent’s determ nation of deficiencies in its Federal inconme
taxes for its taxable years ended May 31, 1994, 1995, and 1996
(1994, 1995, and 1996 taxable years, respectively; collectively,
subj ect years), and additions thereto under section 6651(a)(1).?

The deficiencies and additions to tax are as foll ows:

1 Unl ess otherwi se noted, section references are to the
appl i cabl e versions of the Internal Revenue Code of 1986. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Addition to tax

Taxabl e Year Defi ci ency Sec. 6651(a) (1)
1994 $7, 200 $1, 800. 00
1995 5, 850 1,462. 50
1996 1, 800 450. 00

We deci de whether petitioner may deduct the ordinary and
necessary expenses it incurred during the subject years. The
expenses relate to incone treated as effectively connected to the
conduct of a trade or business in the United States (effectively
connected incone), and petitioner clainmed the expenses on its
Federal inconme tax returns, which it filed before any contact
fromrespondent. Respondent determned in the notice of
deficiency that section 882(c)(2) precludes petitioner from
deducting its expenses because it did not file its returns
tinmely. Respondent concedes that the expenses are deductible if
section 882(c)(2) does not include a tinely filing requirenent.

In Anglo-Am Direct Tea Trading Co. v. Conm ssioner,

38 B.T.A 711 (1938), the Board of Tax Appeals (Board) held that
section 233 of the the Revenue Act of 1928, ch. 852, 45 Stat.

849, and the Revenue Act of 1932, ch. 209, 47 Stat. 230, an

al nost verbati m predecessor to section 882(c)(2), did not include

atinmely filing requirenent.? |In so holding, the Board construed

2 As will be discussed, the relevant text of sec. 882(c)(2),
“in the manner prescribed in subtitle F', is substantially the
sane as the related text of the predecessors to sec. 882(c)(2).
We refer interchangeably to the relevant text of sec. 882(c)(2)
and the related text of its predecessors as the relevant text.
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the earlier section's requirenent that a foreign corporation file
a true and accurate return “in the manner prescribed in this
title” and rejected respondent’s argunent that the word “manner”,
as it appeared in the quoted text, neant that the foreign
corporation could deduct its expenses only if it filed its
returns tinely; i.e., before the time set forth in a predecessor

to section 6072.% Subsequently, the Court of Appeals for the

Fourth Grcuit in Ardbern Co. v. Conm ssioner, 120 F.2d 424 (4th
Cir. 1941), nodifying and remandi ng on other grounds 41 B. T. A

910 (1940), quoted and applied the Anglo-Am Direct Tea Trading

Co. holding favorably and without reservation. The Court of

Appeals for the Fourth Crcuit in Blenheim Co. v. Conm ssioner,

125 F. 2d 906 (4th Gr. 1942), affg. 42 B. T. A 1248 (1940), also

acknow edged the Anglo-Am Direct Tea Trading Co. hol ding,

construed the relevant text not to contain any reference to tine,
and stated that Congress had enacted the relevant text in 1928
intending to allow a foreign corporation to deduct its expenses
upon its filing of a tax return.

In 1990, the Secretary issued section 1.882-4(a)(2) and
(3)(i), Income Tax Regs. (disputed regulations). The disputed
regul ations interpret section 882(c)(2) to provide that a foreign

corporation generally is entitled to deduct its expenses only if

3 Sec. 6072, entitled “Time For Filing Income Tax Returns”,
provi des dates by which an incone tax return nmust be filed in
order to be tinely.
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it files atimely return. Under the relevant part of the
di sputed regulations, a returnis tinely if it is filed before an
arbitrary 18-nonth deadline (18-nonth deadline) devised by the
Secretary.* The Secretary issued the di sputed regul ations
stating that section 882(c)(2) contains a “clear” requirenent
that a foreign corporation file its return tinmely in order to
deduct its expenses. The Secretary nmade no nention of the

consistent interpretation of the relevant text by the Court of

* The regul ations explain the 18-nonth deadline as follows:

For taxable years of a foreign corporation ending after
July 31, 1990, whether a return for the current taxable
year has been filed on a tinely basis is dependent upon
whet her the foreign corporation filed a return for the
t axabl e year immedi ately preceding the current taxable
year. |If a return was filed for that inmediately
precedi ng taxable year, or if the current taxable year
is the first taxable year of the foreign corporation
for which a returnis required to be filed, the
required return for the current taxable year nust be
filed within 18 nonths of the due date as set forth in
section 6072 and the regul ati ons under that section,

for filing the return for the current taxable year. |If
no return for the taxable year immedi ately preceding
the current taxable year has been filed, the required
return for the current taxable year (other than the
first taxable year of the foreign corporation for which
areturnis required to be filed) nust have been filed
no later than the earlier of the date which is 18

nmont hs after the due date, as set forth in section
6072, for filing the return for the current taxable
year or the date the Internal Revenue Service mails a
notice to the foreign corporation advising the
corporation that the current year tax return has not
been filed and that no deductions (other than that

al l oned under section 170) or credits (other than those
al l oned under sections 33, 34 and 852(b)(3)(D)(ii)) may
be clained by the taxpayer. [Sec. 1.882-4(a)(3)(i),

| nconmre Tax Regs. ]
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Appeal s for the Fourth Crcuit and the Board not to include any
tinmely filing requirenent.

Petitioner argues that section 882(c)(2) does not contain a
tinmely filing requirenent and that the disputed regul ations are
invalid as inconsistent with that section.® Respondent argues
that section 882(c)(2) provides clearly that a foreign
corporation nust file its return tinely in order to deduct its
expenses and that the disputed regul ations are a proper
interpretation of that provision. Respondent asks the Court now
to accept his interpretation, which he acknow edges is the sane

as that rejected in Anglo-Am Direct Tea Trading Co. v.

Commi ssi oner, supra, and its progeny, and to disavow all contrary

interpretations expressed by the Court of Appeals for the Fourth
Circuit and the Board.

We agree with petitioner that section 882(c)(2) does not
contain a tinely filing requirenment and that the disputed
regul ations are invalid to the extent discussed herein. W hold
that petitioner may deduct its expenses. On the basis of our
hol di ng and a concessi on by respondent that section 6651(a) is
i napplicable if petitioner is entitled to deduct its expenses, we

al so hold without further discussion that petitioner is not

> Petitioner also makes nunerous other argunents which are
pertinent only if the disputed regulations are valid. G ven our
hol di ng herein that the disputed regulations are invalid, we need
not and do not decide any of petitioner’s other argunents.
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liable for any addition to tax determ ned by respondent under
section 6651(a).
FI NDI NGS OF FACT
Many facts were stipulated and are found accordingly. W
i ncorporate herein by this reference the stipulated facts and the
exhibits submtted therewth.

| . Backgr ound

Petitioner is a Barbados corporation whose mailing address
was in Bridgetown, Barbados, when its petition was filed with the
Court. It is an accrual nethod taxpayer that for Federal inconme
tax purposes files a Form 1120-F, U.S. Incone Tax Return of a
Foreign Corporation (Form 1120-F), on the basis of a fiscal year
ending on May 31. Its sole activity during the subject years was
owni ng 160 acres of uninproved real estate (U. S. real estate) in
San Diego County, California, and receiving option and rental
incone fromthe U S. real estate. Petitioner has never engaged
in a trade or business in the United States, and it does not have
a separate business activity in Barbados.

1. Petitioner’s Formati on and | ssuance of Additional Shares

Rai nrundo Arnai z- Rosas (Rosas) is a citizen and resident of
Mexico. He acquired the U S. real estate on Decenber 30, 1986.
In June 1991, he fornmed petitioner as his wholly owned
corporation. He transferred the U.S. real estate to petitioner

on Novenber 21, 1991
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Aurora Elsa Arnaiz (Arnaiz) is the sister of Rosas. She is

a citizen and resident of Mexico. On June 1, 1992, petitioner

i ssued additional shares of its stock to Arnaiz. Afterwards,

Arnai z owned 52 percent of petitioner’s stock, and Rosas owned

t he remai ni ng 48 percent.

[11. Petitioner’'s |lnitial Tax Return

On Septenber 14, 1992, petitioner filed a Form 1120-F with
respondent’ s service center in Philadel phia, Pennsylvania
(Phi | adel phia Service Center), for its short taxable year from
June 27, 1991, through May 31, 1992 (1992 taxable year). The
return (petitioner’s initial return) was petitioner’s first
Federal inconme tax return. That return was prepared by Francisco
A.F. Cervantes (Cervantes), petitioner’s tax adviser and
certified public accountant in California. As to petitioner’s
1992 taxable year, petitioner’s initial return reported that
petitioner had no incone or expense, that it had not engaged in a
trade or business in the United States, and that it had no
effectively connected incone. Petitioner’s initial return also
reported that petitioner’s business activity was real estate and
that its product or service was investnent. Petitioner’s initial
return also reported that petitioner was incorporated in Barbados
and that petitioner was subject to incone tax under the | aws of

Bar bados.



| V. U S. Real Estate

The U S. real estate has been vacant | and throughout the
subj ect years. During the subject years, an apparently unrel ated
entity leased frompetitioner approximtely 10 acres of the U S
real estate for use as a skydiving |landing zone. Pursuant to the
| ease agreenents, the | essee was responsi ble for naintenance
costs, utilities, license fees, personal property taxes, and
ot her costs associated with its use of the | eased property.

Bet ween March 16, 1993, and April 1, 1996, another apparently
unrel ated entity held an option to purchase a portion of the U S.
real estate.

During the respective subject years, petitioner realized
rental income of $12,000, $18,000, and $12,000 as to the | ease
and $36, 000, $21,000, and zero dollars as to the option. During
the same respective years, petitioner incurred expenses totaling
$77, 059, $62,418, and $40,041 for real property taxes payable to
the County of San Di ego, franchise taxes payable to the State of
Cali fornia, and other fees.

V. Petitioner’'s Tax Returns G her Than the Initial Return

On July 23, 1999, petitioner filed with the Phil adel phi a
Service Center a Form 1120-F for its taxable year ended May 31,
1993 (1993 taxable year). Also on that date, petitioner
voluntarily (before any contact fromrespondent) filed with the

Phi | adel phi a Service Center a Form 1120-F for each of the subject
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years (collectively, subject returns). Cervantes first advised
petitioner in 1999 that it had to file the four returns, and
Cervantes prepared those returns shortly after giving this
advice.® Petitioner had no conmuni cations with Cervantes as of
the tinme of this advice going back to the earlier tinme at which
petitioner’s initial return was filed. Wen the four returns
were filed, respondent had no know edge that the returns were
over due.

The four returns filed in 1999 each listed petitioner’s U. S.
enpl oyer identification nunber and reported that petitioner was
i ncorporated in Barbados, that petitioner was subject to incone
tax under the | aws of Barbados, and that petitioner was not
liable for a United States branch profits tax. Each return al so
reported that petitioner’s business activity was real estate and
that its product or service was investnent. Each return also
reported that petitioner had not engaged in a trade or business
in the United States, but that petitioner had realized a taxable
| oss effectively connected with the conduct of a trade or
business in the United States. None of the returns included a
statenent under section 1.871-10(d)(1)(ii), Inconme Tax Regs.,
reporting that petitioner was nmaking an el ecti on under section

882(d)(1). Because respondent with petitioner’s acqui escence has

6 Cervantes al so prepared petitioner’s Federal incone tax
returns for several years follow ng the subject years.
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treated the subject returns as such an election, petitioner’s
incone fromthe U S. real estate for the subject years is treated
as effectively connected incone.

On its Form 1120-F for its 1993 taxable year, petitioner
recogni zed option incone of $16,290 and deducted an expense for
taxes of $52,081, resulting in a reported taxable | oss of
$35,791. On the respective subject returns, petitioner
recogni zed rental inconme of $12,000, $18,000, and $12, 000 and
option inconme of $36,000, $21,000, and zero dollars. Petitioner
al so on the respective subject returns deducted expenses for
taxes and licenses in the total ambunts of $77,059, $62,418, and
$40, 041, resulting in reported | osses (w thout consideration of
any net operating |loss (NOL) carryforward) of $29,059, $23, 418,
and $28,041. Petitioner reported on its Form 1120-F for its 1994
taxabl e year that it had avail able as an NCOL carryover its prior
year’s |l oss of $35,791. Petitioner reported on its Form 1120-F
for its 1995 taxable year that it had avail able as an NOL
carryover its prior years’' |osses totaling $64, 850 ($29, 059 +
$35,791). Petitioner reported on its Form 1120-F for its 1996
taxabl e year that it had avail able as an NCOL carryover its prior

years’ |osses totaling $88,268 ($23,418 + $29,059 + $35, 791).
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VI . Respondent’s Determn nation

On January 31, 2002, respondent issued the notice of
deficiency to petitioner for the subject years.’” Respondent
determ ned the deficiencies showm therein by disallowng all of
t he deductions clained on the subject returns and applying the
corporate incone tax rates of section 11 to petitioner’s gross
i ncone, as reported. Respondent disallowed the deductions
because none of the returns was filed tinely.

OPI NI ON

Burden of Proof

The Conm ssioner’s determnations in a notice of deficiency
are generally presuned correct, and taxpayers generally bear the
burden of proving those determ nations wong. See Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933). In

certain cases, section 7491(a) places the burden of proof upon

t he Conm ssioner. Gven the manner in which we decide this case,
we need not and do not decide which party bears the burden of
proof in this case.

I1. Parties’ Arqunents

The parties disagree on the section 882(c)(2) requirenents
whi ch serve as a prerequisite to a foreign corporation’s

deducting its expenses. Petitioner argues that it neets those

" Neither party has explained why the notice of deficiency
does not address petitioner’s 1993 taxable year.
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requirenents in that it filed true and accurate Federal incone
tax returns. According to petitioner, section 882(c)(2) does not
require that the subject returns be filed tinely, and the
di sputed regulations are invalid to the extent they inpose such a
requi renent. Respondent argues that section 882(c)(2) includes a
clear tinely filing requirenment and that the disputed regul ations
are a valid construction of that requirement. According to
respondent, petitioner may not deduct its expenses because it did
not file the subject returns tinely.

We agree with petitioner. To best understand our deci sion,
we first discuss the relevant provisions and devel opnents in the
| aw whi ch preceded the issuance of the disputed regulations. W
then address our interpretation of the relevant text and the
standard by which we judge the disputed regulations to be
i nvalid.

[11. Rel evant Filing Requirenents

Every corporation subject to Federal income tax nust file a
Federal incone tax return with respect to that tax. See sec.
6012(a)(2). The regulations interpret section 6012(a)(2) to
require that such a corporation file a Federal incone tax return
even if it does not have any gross or taxable inconme for the
year. See sec. 1.6012-2(a)(1), Incone Tax Regs. The regul ations
interpret section 6012(a)(2) to apply to foreign corporations to

the extent set forth in section 1.6012-2(g)(1), Incone Tax Regs.
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See id. Section 1.6012-2(g)(1), Inconme Tax Regs., generally
requires that a foreign corporation file a Federal incone tax
return on Form 1120-F if it “is engaged in trade or business in
the United States at any tine during the taxable year or * * *
has i ncome which is subject to taxation under subtitle A of the
Code (relating to incone taxes)”.

Section 6072 sets the tinme for the filing of Federal incone
tax returns required by section 6012. A corporation generally
must file its return by the 15th day of the third nonth foll ow ng
the close of its taxable year. See sec. 6072(b); see al so sec.

1. 6072-2(a), Income Tax Regs. An exception to this rule is found
in the case of a foreign corporation wthout an office or place
of business in the United States. |In such a case, the foreign
corporation may file its tax return up until the 15th day of the
sixth nmonth following the close of its taxable year. See sec.
6072(c); see also sec. 1.6072-2(b), Incone Tax Regs.

Petitioner did not conduct a trade or business in the United
States at any tinme fromits inception through the close of the
| ast subject year. Thus, but for an el ection under section
882(d) (1), petitioner was required by section 6012(a), as
interpreted by section 1.6012-2(a)(1) and (g)(1), |Incone Tax
Regs., to file a Federal incone tax return for a taxable year

included within that period only if it had income subject to
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Federal inconme tax.® Petitioner had no such income for its first
t axabl e year but did have such incone for each of its taxable
years thereafter through the close of the |ast subject year. For
each of the subject years, therefore, petitioner was required to
file a Form 1120-F with the Comm ssioner. Because petitioner was
within the rule of section 6072(c) for each of those years, the
due dates of the subject returns were Novenber 15, 1994, 1995,
and 1996, respectively.

| V. Pl ace for Filing Returns

Section 6091(b)(2) sets forth the rules concerning the place
where a corporation nmust file its Federal inconme tax returns.
That section was enacted as part of the Internal Revenue Code of
1954 (1954 Code), ch. 736, 68A Stat. 752, to replace section
53(b)(2) of the Internal Revenue Code of 1939 (1939 Code), ch. 2,
53 Stat. 28. Forner section 53(b)(2), which also appeared in the
Revenue Act of 1928, 45 Stat. 808, and the Revenue Act of 1932,
47 Stat. 189, provided:

(2) CORPORATI ONS. --Returns of corporations shal

be made to the collector of the district in whichis

| ocated the principal place of business or principal

of fice or agency of the corporation, or, if it has no

princi pal place of business or principal office or

agency in the United States, then to the collector at
Bal ti nore, Maryl and.

8 Petitioner would have been required by sec. 6012(a), as
interpreted by sec. 1.6012-2(a)(1) and (g)(1), Incone Tax Regs.,
to file a return for any taxable year in which it had a sec.
882(d) (1) election in effect. Such an election was in effect as
to petitioner only during the subject years.
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Thus, before the enactnent of the 1954 Code, a foreign
corporation such as petitioner was required to file its Federal
income tax returns at Baltinore, Maryl and.

Since the enactnent of the 1954 Code, a corporation
generally nust file its Federal incone tax returns with the
District Director for the internal revenue district in whichis
| ocated the corporation’s principal place of business, principal
office, or agency. See sec. 6091(b)(2)(A); see also sec.
1.6091-2(b), Income Tax Regs. The rule is different where a
foreign corporation has no principal place of business, principal
office, or agency in any internal revenue district. See sec.
6091(b)(2)(B)(i), (iii). In that case, section 6091(b)(2)(B)(i)
and (iii) allows the Secretary to designate by regul ation the
pl ace where the foreign corporation’s return will be fil ed.

As relevant here, section 1.6091-3(f), Inconme Tax Regs.
(bef ore anmendnent on Septenber 15, 2004, by T.D. 9156, 2004-2
C.B. 669, 671), generally required that a foreign corporation
file its Federal inconme tax returns with the “Director of
I nternational Operations, Internal Revenue Service, Washington,
D.C. 20225, or the district director, or the director of the
service center, depending on the appropriate officer designated
on the return formor in the instructions issued with respect to
such fornf. That section was issued by the Secretary in 1959.

See T.D. 6364, 1959-1 C. B. 546, 604. In the 1972 instructions
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for Form 1120-F, the Conm ssioner directed that “Al foreign
corporations (whether or not engaged in a trade or business
within the U S ) nust file their return with the Internal Revenue
Service Center * * * [in] Philadel phia, Pennsylvania 19155".
Previously, the instructions for Form 1120-F had stated that “All
foreign corporations (whether or not engaged in a trade or
business within the United States) nust file their return with
the “Director of International Operations, Internal Revenue
Service Center, Washington, D.C. 20225". See, e.g., the 1971
instructions for Form 1120-F.

The instructions for the subject returns state that
taxpayers nust file their Forns 1120-F “with the Internal Revenue
Service Center, Philadel phia, PA 19255”. 1|In accordance with
these instructions, petitioner filed the subject returns with the

Phi | adel phia Service Center.?®

9 Sec. 7482(b)(1)(B) provides rules as to venue for appeal
by a corporation without a principal place of business, principal
office, or agency in a judicial circuit. 1In such a case, venue
is the United States Court of Appeals for the circuit in which is
| ocated “the office to which was nade the return of the tax in
respect of which the liability arises”. 1d. Because petitioner
filed the subject returns in Phil adel phia, Pa., an appeal of this
case woul d appear to be to the Court of Appeals for the Third
Crcuit. As noted supra pp. 15-16, a foreign corporation such as
petitioner was required before the enactnent of the 1954 Code to
file its Federal incone tax returns at Baltinore, Ml. Venue for
appeal in that case was the Court of Appeals for the Fourth
Crcuit.
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V. Section 882

A.  Overview

A foreign corporation engaged in a trade or business wthin
the United States is taxable under section 11, 55, 59A, or
1201(a) on its taxable incone that is effectively connected
i ncone, see sec. 882(a)(1l); such taxation is consistent with that
of a donmestic corporation. A foreign corporation not engaged in
a trade or business within the United States is taxable at a fl at
rate of 30 percent of the anount received from*“interest (other
than original issue discount as defined in section 1273),
di vidends, rents, salaries, wages, prem uns, annuities,
conpensati ons, renunerations, enolunents, and other fixed or
det erm nabl e annual or periodical gains, profits, and incone”,
but only to the extent that the incone is received from sources
within the United States (U.S. source incone). Sec. 881(a)(1l).
A foreign corporation is not taxable in the United States on its
income that is neither effectively connected incone nor U S
source incone. See id.

A foreign corporation that realizes U. S. source incone that
is not effectively connected income may elect to treat the U S.
source incone as effectively connected incone if the U S. source
incone is derived fromreal property located in the United
States. See sec. 882(d)(1). The Conm ssioner has ruled that a

foreign corporation may not nmake such an election for a taxable
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year in which it does not derive incone fromreal property in the
United States. See Rev. Rul. 91-7, 1991-1 C. B. 110; see also
sec. 1.871-10(a), Incone Tax Regs.

For purposes of section 882(a)(1l), a foreign corporation
generally determnes its taxable incone by including in its gross
income only its effectively connected incone. See sec.

882(a)(2). Wether the foreign corporation may cl ai mdeductions
against its gross incone to arrive at taxable incone depends on
section 882(c)(2). Under that section, a

foreign corporation shall receive the benefit of the

deductions and credits allowed to it in this subtitle

only by filing or causing to be filed with the

Secretary a true and accurate return, in the manner

prescribed in subtitle F, including therein all the

informati on which the Secretary may deem necessary for

t he cal cul ati on of such deductions and credits. * * *

B. Hi story of Rel evant Provisions

1. Predecessors to Section 882(c)(2)

We trace section 882(c)(2) toits origin in section 233 of
t he Revenue Act of 1928. There, Congress provided:
SEC. 233. ALLOMANCE OF DEDUCTI ONS AND CREDI TS.

A foreign corporation shall receive the benefit of
t he deductions and credits allowed to it in this title
only by filing or causing to be filed with the
collector a true and accurate return of its total
i ncone received fromall sources in the United States,
in the manner prescribed in this title; including
therein all the information which the Comm ssi oner may
deem necessary for the cal culation of such deductions
and credits.
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Congress enacted section 233 of the Revenue Act of 1928 in the
same formas the related bill had been introduced in the House of
Representatives. See HR 1, sec. 233, 70th Cong., 1st Sess.
(1927). The commttee reports underlying this enactnent do not
explain the section’s intent or breadth.

Section 233 of the Revenue Act of 1928 was reenacted

verbatimin the Revenue Act of 1932, 47 Stat. 230, the Revenue
Act of 1934, ch. 277, 48 Stat. 737, the Revenue Act of 1936, ch.
690, 49 Stat. 1717, and the Revenue Act of 1938, ch. 289,
52 Stat. 531. The sane provision also was codified verbatimin
the 1939 Code, 53 Stat. 79, except that Congress placed the word
“chapter” in the two places where the word “title” had appeared
in the previous statute.!® Conpare section 233 of the 1939 Code
with section 233 of the Revenue Act of 1938.

In the 1954 Code, Congress recodified section 233 of the
1939 Code in fornmer section 882(c)(1l), 68A Stat. 282, with slight

nmodi fications. Section 882(c)(1) of the 1954 Code provi ded:

10 The 1939 Code was approved and published on Feb. 10,
1939. See 53 Stat. iii. The 1939 Code “is an enactnment w t hout
change of the 1939 edition of the Codification of Internal
Revenue Laws prepared by * * * the staff of the Joint Commttee
on Internal Revenue Taxation, wth the assistance of the
Departnent of the Treasury and the Departnent of Justice.”

53 Stat. iii. The underlying bill was introduced in the House
Comm ttee on Ways and Means on Jan. 18, 1939. See 53 Stat. iii.
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(c) Allowance of Deductions and Credits.--
(1) Deductions allowed only if return
filed.--A foreign corporation shall receive
the benefit of the deductions allowed to it
in this subtitle only by filing or causing to
be filed with the Secretary or his del egate a
true and accurate return of its total incone
received fromall sources in the United
States, in the manner prescribed in subtitle
F, including therein all the information
whi ch the Secretary or his del egate nay deem
necessary for the cal culation of such
deduct i ons.
The House comm ttee report underlying the 1954 Code stated as to
this action: *“Subsection (c), relating to necessity for filing
of returns by foreign corporations in order to secure allowance
of deductions and credits, is, in substance, identical with
sections 232, 233, and 234, 1939 Code.” H Rept. 1337, 83d
Cong., 2d Sess. A246 (1954); see also S. Rept. 1622, 83d Cong.,
2d Sess. 417 (1954) (sane statenent except omts the words *“and
credits”).
Section 882 of the 1954 Code was next anmended in the Foreign
| nvestors Tax Act of 1966, Pub. L. 89-809, sec. 104(b)(1), 80
Stat. 1555. A stated purpose of that act was “To provide
equitable tax treatnent for foreign investnent in the United
States”. Foreign Investors Tax Act of 1966, 80 Stat. 1539. To
that end, Congress renunbered section 882(c)(1) of the 1954 Code
with slight nodification as section 882(c)(2) and added a new

section 882(d). Foreign Investors Tax Act of 1966, sec.
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104(b) (1), 80 Stat. 1556. As to the first action, the House
commttee report stated:

Deductions and credits allowed only if return fil ed.

Par agraph (2) of section 882(c) continues the
substance of the rule contained in section 882(c)(1) of
existing law that a foreign corporation is to receive
the benefit of the all owabl e deductions only by filing
a true and accurate return of its total incone
(i ncluding inconme subject to tax under section 881(a));
a technical anmendnent has been provided, however, to
make clear that the return nust also include the incone
derived fromsources without the United States which is
effectively connected with the conduct of a trade or
business within the United States. This rule has al so
been extended to apply to credits agai nst tax, such as
the foreign tax credit, other than the credit provided
by section 32 for tax withheld at the source or the
credit provided by section 39 for certain users of

gasoline and lubricating oil. As so anended, section
882(c)(2) is consistent wth section 874(a) of the
code, as anended by section 3(d) of the bill. [H

Rept. 1450, 89th Cong. 2d Sess. 90 (1966).]

As to the addition of section 882(d), the Senate conmttee report

st at ed:
As a general rule, the bill provides that incone of a
nonresi dent alien or foreign corporation wll be

subject to the flat 30-percent (or lower treaty) rate
if it is not effectively connected with the conduct of
a trade or business within the United States. The
regul ar individual or corporate rates apply to incone
which is effectively connected to the conduct of a U S.
trade or business. However, the foreigner may elect to
treat real property incone as if it were incone
effectively connected with a U S. business. This is to
permt the deductions attributable to this real
property inconme to be deducted fromit. * * * [S
Rept. 1707, 89th Cong., 2d Sess. 19 (1966), 1966-2 C. B
1059, 1071.]
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Cf. id. at 26, 1966-2 C. B. at 1076-1077, where the Senate
commttee noted as to nonresident aliens owning property in the
United States that

Taxing incone on real property at a flat 30-percent
rate without the allowance of allocable
deductions--which in the case of this type of incone
may be relatively large--may result in quite heavy tax
burdens on this type of income. Your conmttee agrees
with the House that the law in this area should be
clarified and doubts whether the disall owance of
deductions in such cases is appropriate. Moreover, the
di sal |l owance of deductions in such cases would tend to
di scourage foreign investnent in U S realty.

2. Section 217 of the Revenue Act of 1918

a. Overview

Ten years before the Revenue Act of 1928, 45 Stat. 791,
Congress enacted in section 217 of the Revenue Act of 1918, ch.
18, 40 Stat. 1069, a provision applicable to nonresident aliens.
This provision was substantially simlar to section 233 of the
Revenue Act of 1928, except that section 217 used the words
“nonresident alien individual” rather than the words “foreign
corporation”. Section 217 of the Revenue Act of 1918 provi ded:

NONRESI DENT ALI ENS- - ALLOMNCE OF DEDUCTI ONS AND
CREDI TS.

Sec. 217. That a nonresident alien individual
shall receive the benefit of the deductions and credits
allowed in this title only by filing or causing to be
filed with the collector a true and accurate return of
his total inconme received fromall sources corporate or
otherwise in the United States, in the nanner
prescribed by this title, including therein all the
i nformati on which the Comm ssi oner may deem necessary
for the cal culation of such deductions and credits:

* * %
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Section 217 of the Revenue Act of 1918 was reenacted in
subsequent revenue acts, see, e.g., Revenue Act of 1924, ch. 234,
sec. 217(g), 43 Stat. 275; Revenue Act of 1926, ch. 27, sec.
217(g), 44 Stat. 32; Revenue Act of 1928, ch. 852, sec. 215(a),
45 Stat. 848; Revenue Act of 1932, ch. 208, sec. 215(a), 47 Stat.
229, and was codified in the 1939 Code as section 215(a), ch. 2,
53 Stat. 77. It was recodified in the 1954 Code as section
874(a), 68A Stat. 281. Section 874 of the 1954 Code was
identical in substance with sections 215 and 216 of the 1939
Code, H Rept. 1337, 83d Cong., 2d Sess., supra at A245, and is
virtually identical to section 882(c)(2) except that the latter
section uses the words “foreign corporation” instead of the words
“nonresident alien individual”

From the outset, the Secretary interpreted section 217 of
t he Revenue Act of 1918 as providing that a nonresident alien was
al | oned deductions upon the alien’s filing of a true and accurate
Federal inconme tax return and that the alien's tax liability
woul d be assessed w thout the benefit of deductions if the
Commi ssioner had to prepare a substitute return for the alien.
That interpretation was set forth in Article 311 of Regul ations
45 as foll ows:

Art. 311. Allowance of deductions and credits to

nonresi dent alien individual.--Unless a nonresident
alien individual shall render a return of incone as
required in article 404 [i.e., “a full and accurate

return on form 1040 (revised) or form 1040 A (revised)
of his incone received fromsources within the United
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States, regardl ess of anobunt”], the tax shall be
collected on the basis of his gross incone (not his net
incone) fromsources within the United States. Were a
nonr esi dent alien has various sources of incone wthin
the United States, so that from any one source or from
all sources combined the amount of i1income shall cal

for the assessnent of a surtax, and a return of incone
shall not be filed by himor on his behalf, the

Commi ssioner will cause a return of incone to be made
and include therein the i ncome of such nonresident
alien fromall sources concerning which he has
information, and he will assess the tax and collect it
fromone or nore of the sources of incone within the
United States of such nonresident alien, wthout

al |l onance for deductions or credits. * * *

b. Rel ationship to Forner Section 233

The Court of Appeals for the Fourth Crcuit has observed
that Article 311 of Regul ations 45 contains the Secretary’s
| ongst andi ng construction of section 217 of the Revenue Act of

1918. See Bl enheim Co. v. Comm ssioner, 125 F.2d at 910. That

court has stated that Congress is presuned to have included that
construction in section 233 as enacted as part of the Revenue Act

of 1928 and as later reenacted. See id. (citing Brewster v.

Gage, 280 U. S. 327 (1930); Moirgan v. Conm ssioner, 309 U S 78

(1940)).

3. Section 235 of the Revenue Act of 1928

Section 235 of the Revenue Act of 1928, 45 Stat. 849, was a
predecessor to section 6072 and provided the due date for filing
the Federal income tax returns of a foreign corporation w thout
an office or place of business in the United States. Section 235

of the Revenue Act of 1928 provi ded:
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SEC. 235. RETURNS.

In the case of a foreign corporation not having
any office or place of business in the United States
the return, in lieu of the tine prescribed in section
53(a)(1), shall be nade on or before the fifteenth day
of the sixth nonth follow ng the close of the fisca
year, or, if the return is nade on the basis of the
cal endar year then on or before the fifteenth day of
June. |If any foreign corporation has no office or
pl ace of business in the United States but has an agent
inthe United States, the return shall be made by the
agent .

Section 235 of the Revenue Act of 1928 was reenacted verbatimin
t he Revenue Act of 1932, 47 Stat. 230. Conpare section 235 of

t he Revenue Act of 1932 with section 235 of the Revenue Act of
1928.

Vi . Rel evant Casel aw

A Overview
This Court has observed that sections 874(a) and 882(c)(2),
because simlar in text and legislative intent, are to be

interpreted in pari materia. See Espinosa v. Conm ssioner,

107 T.C 146, 152 (1996). The Court has al so observed that few
opi ni ons di scuss the text of these sections in the context of
Federal incone tax returns submtted to the Comm ssi oner

untimely. ' 1d. at 152-153. Al of the cases discussing the

11 The paucity of cases is not surprising. Before the
enact ment of the 1954 Code, all cases interpreting the
predecessors of sec. 882(c)(2) were appeal able to the Court of
Appeals for the Fourth Circuit. See supra note 9. As will be
di scussed, the view of that court was set forth by the end of
1942 in three opinions. |In addition, as also will be discussed,
(continued. . .)
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relevant text are in the setting of former section 233. Only one
case discusses the text of section 874(a), and no case di scusses
t he predecessors of that section.

B. Anglo-Am Direct Tea Tradi ng Co.

In the sem nal case of Anglo-Am Direct Tea Tradi ng Co. V.

Comm ssioner, 38 B.T.A 711 (1938), the taxpayer was a foreign

corporation with no offices or agents in the United States, and
it did not transact any business in the United States. During
its taxable years ended Novenber 30, 1932 and 1933, the taxpayer
received gross inconme in the formof dividends froma wholly
owned donestic corporation. In March 1935, the Conm ssioner

| earned of the dividends, determ ned that the taxpayer had not
filed Federal income tax returns for its taxable years of

recei pt, and discussed this matter with one of the taxpayer’s
officers. On or about April 15, 1935, w thout informng the

t axpayer that he was doing so, the Comm ssioner’s revenue agent
prepared substitute Federal inconme tax returns for those taxable
years of receipt. Before the substitute returns were accepted by
t he Comm ssioner, the taxpayer on April 18, 1935, filed
del i nquent Federal incone tax returns that included the dividends

inits gross inconme and cl ai ned correspondi ng deductions for

(... continued)
the Secretary’s regul ations construing the relevant text did not
state until 1990 that a tinely filed return was required as a
condition to a foreign corporation’s deducting its expenses.
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di vi dends received. The Conm ssioner denied the deductions
reported on those returns.

Section 23 of the Revenue Act of 1928, 45 Stat. 799, and the
Revenue Act of 1932, 47 Stat. 179, allowed the taxpayer to deduct
fromits gross incone any dividend received froma donestic
corporation. The Comm ssioner argued that notw thstanding this
| aw, the phrase in section 233 of the 1928 and 1932 Revenue Acts
that conditioned the all owance of deductions on the filing of
returns “in the manner prescribed in this title” neant that
deductions were allowable to a foreign corporation only if it
filed its return before the time specified in section 235 of the
1928 and 1932 Revenue Acts. Under section 235 of the 1928 and
1932 Revenue Acts, the taxpayer’s returns had to be filed by My
30, 1933 and 1934, respectively, in order to be tinely. The
Comm ssi oner argued nore specifically that Congress intended that
the word “manner” be construed broadly as including a tineliness
requirenent or, in other words, a reference to the tinely filing
requi renents found el sewhere in the applicable revenue acts.

The Board, in a reviewed opinion with no recorded di ssent,
di sagreed with the Coomm ssioner’s interpretation of the rel evant
text and held that the taxpayer was entitled to its deductions
even though its returns had been filed untinely. See Angl o- Am

Direct Tea Trading Co. v. Conm ssioner, supra at 716. The Board

reached this holding by carefully exam ning Congress’s use in the
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revenue acts of the words “manner” and “tine” and by literally
applying the word “manner” in accordance with the word’ s “usual
and ordi nary nmeani ng of ‘node, nmethod, men, style, or way'”.
ld. at 715. The Board concluded that the word “manner” was not
i ntended by Congress to, and thus did not, include any el enent of
time, let alone inpose a requirenent that a foreign corporation
file its return by a certain date in order to deduct its
expenses. 1d. at 714-716. The Board stated: *“A careful reading
of sections 233 and 235 discloses no indication of a legislative
intent to extend the neaning of ‘manner’ so as to include ‘tine’ .
Nei t her section provides that the deductions nmay not be all owed
unless the returnis filed within the tine prescribed.” 1d. at
715. The Board added that if Congress had intended to deprive a
foreign corporation of its right to a deduction when it did not
file a tinmely Federal incone tax return, it would have said so.
Id. The Board al so supported its conclusion by analyzing the
“structure” of the revenue acts. The Board concl uded fromthat
anal ysi s:

They seemto have a nore or |ess comon pattern. Thus

section 52 governs the manner of filing corporation

returns, section 215(a) deals with the manner of filing

returns by or for nonresident aliens, section 251(f)

the manner of filing returns by citizens of the United

States who are in receipt of income fromsources within

possessions of the United States, and section 233 the

manner of filing returns for a foreign corporation.

Sections 53, 217, and 235 deal with the tinme and pl ace

of filing returns, while sections 56, 218, and 236 deal

with paynent. Inasnmuch as separate sections deal with
“manner” and “tinme”, we think it highly inprobable that
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Congress ever intended to include the elenment of tine
in the section dealing primarily with the manner of
filing. * * * [ld. at 715-716.]

C. Mlls, Spence & Co.

In MIls, Spence & Co. v. Commi ssioner, a Menorandum Qpi ni on

of the Board of Tax Appeals dated Oct. 5, 1938, the Board

followed its decision in Anglo-Am Direct Tea Trading Co. V.

Commi ssioner, supra. In MIls, Spence & Co., the taxpayer was a

foreign corporation that had no offices in the United States but
derived incone fromsources within the United States, thus
requiring it to file Federal incone tax returns. On July 19,
1934, the Commi ssioner informed the taxpayer that it had to file
tax returns for 1930 through 1933 because it had received during
t hose years gross inconme subject to Federal inconme tax. The
taxpayer filed those returns on February 21, 1936, reporting net
| osses for each year. Subsequently, the Conm ssioner issued a
notice of deficiency to the taxpayer that disallowed all of the
deductions clainmed on the returns. The Comm ssi oner argued
before the Board that the taxpayer’s failure to file its tax
returns tinely neant that it was precluded by section 233 of the
1928 and 1933 Revenue Acts from deducting its expenses. The
Board di sagreed, stating:
That the petitioner received the gross incones,

incurred the expenses, and sustained the net |osses as

set out in the tabulation is not in dispute. The

contention of respondent is that such expenses are not

deductible, for the sole reason that the petitioner,
being a foreign corporation, is prohibited from
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receiving the benefit of such deductions by the

provi sions of section 233 of the Revenue Acts of 1928
and 1932, because none of its returns for the periods
involved was tinely filed. The gist of his contention
is that the words in those sections “in the manner
prescribed in this title” enbrace tinely filing of
returns within their nmeaning and that, consequently,
deductions are allowable to a foreign corporation only
when its returns are filed within the tinme specified in
section 235 of the Revenue Acts of 1928 and 1932,

supra. Under this section, 235, petitioner should have
filed its returns for the periods involved on or before
June 15 of each of the years 1931, 1932, 1933, and
1934, but did not file any returns until February 21,
1936, when it filed returns for all the periods. The
respondent argues that as a consequence of such
untinmely filing of the returns the petitioner is not
entitled to the deductions of the expenses involved and
that the tax should be conputed upon its gross incone.

We do not agree with respondent’s contention. It
IS unnecessary to assign any reason for such concl usion
other than to say that our decision on this point is
clearly controlled by the holding of the Board in
Angl o- Anerican Direct Tea Trading Co., Ltd.,
promul gated October 4, 1938, 36 B. T. A No. 94.
Accordingly we hold that petitioner is entitled to the
deduction of the expenses as set out in the above
tabul ati on and that respondent erred in conputing
petitioner’s taxes on the basis of its gross incone.
[MIls, Spence & Co. v. Conm ssioner, supra; fn. ref.
omtted.]

D. Am |Inv. and Gen. Trust Co.

In Am Inv. and Gen. Trust Co. v. Conm ssioner, a Menorandum

Opi nion of the Board of Tax Appeals dated April 13, 1939, the

Board again applied its holding in Anglo-Am Direct Tea Trading

Co. v. Conm ssioner, 38 B.T.A 711 (1938). The Board found that

t he taxpayer, a foreign corporation, had not filed its 1929 and

1930 Federal income tax returns tinmely. The Conmi ssioner again
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argued that this finding neant that the taxpayer was not entitled
to its deductions. The Board di sagreed, stating:

this is not a “no return” case. It is obvious,

however, that the petitioner was delinquent in filing
its returns. The returns were due not later than

June 15, 1930 and June 15, 1931, whereas they were not
filed until after June 12, 1934. The Conmm ssi oner
argues that this foreign corporation can not receive
the benefit of the deductions and credits all owed under
Title | of the Revenue Act of 1928 because the filing
of the delinquent returns was not the filing of returns
“in the manner prescribed” in Title I. This sane
argunent has been considered and rejected by the Board
in the case of Anglo-Anerican Direct Tea Trading Co.,
Ltd., 38 B.T.A 711. It is rejected here on authority
of that case. [Am Inv. and Gen. Trust Co., Ltd. v.
Conmmi ssi oner, supra. |

E. Taylor Sec., Inc.

Next, the Board decided Taylor Sec., Inc. v. Conmn Ssioner,

40 B. T. A. 696 (1939). There, the Comm ssioner issued a notice of
deficiency to the foreign corporation taxpayer on March 23, 1937.
That notice reflected substitute returns that the Conmm ssioner
had prepared for the taxpayer’s 1930 through 1935 taxabl e years,
using only the taxpayer’s inconme. On June 16, 1937, the taxpayer
petitioned the Board as to the notice of deficiency, and the
Comm ssi oner answered the petition shortly thereafter. On

Cct ober 20, 1938, the taxpayer was notified by the Board that a
heari ng was set for a stated session of the Board begi nning
Decenmber 5, 1938. Subsequently, after the Board continued the
date of that hearing until January 16, 1939, the taxpayer filed

its 1930 through 1935 tax returns on Decenber 13, 1938.
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The Board held that the taxpayer was not entitled to its
cl ai med deductions because it had not filed a return as required
by the statute. 1In rejecting any argunent that the taxpayer’s
returns were “returns” for this purpose, the Board distingui shed

Angl o-Am Direct Tea Trading Co. v. Conm ssioner, supra, on the

grounds that there the taxpayer had filed its returns before the
notice of deficiency was issued, those returns had been audited

(not the returns prepared by the revenue agent), and the returns
prepared by the revenue agent had never been accepted by the

Conmi ssioner. See Taylor Sec., Inc. v. Conmn ssioner, supra at

702-703. The Board st at ed:

Here the question is whether the petitioner, by
filing returns after the respondent made his
determ nation of deficiencies under the circunstances
presented, relieved itself of the adverse condition in
which it was situated by reason of section 233 and is
entitled to the benefits to which it would otherw se
have been entitled by the tinely filing of returns. 1In
our opinion it my not.

* * * we are unable to conclude that in enacting
section 233, supra, it was the intention of Congress
that delinquent returns filed by a foreign corporation
after the respondent’s determ nation should constitute
the returns required as a prerequisite to the all owance
of the credits and deductions ordinarily allowable to
the corporations. * * * By section 233 the all owance
to foreign corporations of the credits and deducti ons
ordinarily allowable is specifically predicated upon
such corporations filing returns. In view of such a
specific prerequisite it is inconceivable that Congress
contenpl ated by that section that taxpayers could wait
indefinitely to file returns and eventually when the
respondent determ ned deficiencies against themthey
could then by filing returns obtain all the benefits to
whi ch they woul d have been entitled if their returns
had been tinely filed. Such a construction would put a
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prem um on evasi on, since a taxpayer woul d have not hi ng
to lose by not filing a return as required by statute.
[1d. at 703-704.]

F. Ardbern/Bl enhei m

One year later, the Board decided Ardbern Co. V.

Conmm ssioner, 41 B.T.A 910 (1940), and Bl enheim Co. V.

Conm ssioner, 42 B.T.A 1248 (1940). |In Ardbern, the taxpayer

was a foreign corporation that attenpted to file Federal inconme
tax returns for 1929 through 1932 in June 1937. The taxpayer
tendered those returns to the Conm ssioner’s revenue agent, but
t he agent refused to accept them believing that the returns had
to be filed with the Collector of Internal Revenue at Baltinore,
Maryl and. The agent did not informthe taxpayer howto file
those returns properly. On July 3, 1937, the Conm ssioner issued
a notice of deficiency to the taxpayer for the years in question
and, 6 days later, prepared substitute returns for the taxpayer.
On Septenber 29, 1937, the taxpayer petitioned the Board with
respect to the matter, and the Comm ssioner answered that
petition on Decenber 7, 1937. On Cctober 28, 1938, the taxpayer
filed its 1929 through 1932 Federal inconme tax returns with the
Col l ector of Internal Revenue at Baltinore, Maryland, claimng
deductions and reporting no tax due.

The Board applied Taylor Sec., Inc. v. Conm Ssioner, supra,

and sustai ned the Conmm ssioner’s disall owance of deductions. The

Board st at ed:
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Petitioner did not, by the |odgnent of returns
with * * * [the revenue agent], discharge the duty
which the statute laid upon it. Also, the action of
petitioner in filing returns with the collector at
Bal ti nore on Cctober 28, 1938, was ineffective to bring
it within the limtations of the statute so as to
entitle it to the benefit of deductions. These returns
were filed (a) after respondent had determ ned the
deficiencies and prepared returns for petitioner under
section 3176 of the Revised Statutes, as anended, and
(b) after the petition and answer had been filed and
the case was at issue before the Board, and only
approxi mately two and one-half nonths prior to the
hearing. Returns filed under such circunstances do not
nmeet the requirenents of section 233. Taylor
Securities, Inc., 40 B.T.A 696. On the point under
di scussion, the facts of the instant proceedi ng are not
di stingui shable in any material respect fromthose of
the Taylor case. On authority of that decision and for
the reasons therein stated, which need not be repeated
here, respondent’s action in conputing the present
deficiencies wthout the all owance of deductions is
approved. [Ardbern Co. v. Comm ssioner, 41 B.T. A at
919-920. ]

Upon appeal, the Court of Appeals for the Fourth Grcuit
nodi fi ed and remanded the Board’'s decision on the authority of

Angl o-Am Direct Tea Trading Co. v. Conmmissioner, 38 B.T.A 711

(1938). The court stated:

fair dealing between the Governnent and a taxpayer
woul d require the agent to whomthe returns were
inproperly tendered for filing to advise the taxpayer
as to the official and place where the returns should
be filed. Here the agent Miuller rejected the returns
on the sole ground that they were inproperly executed
and did not notify the taxpayer that the returns could
in no event be filed with him Soon after the refusal
to accept the returns the deficiency was determ ned
agai nst the taxpayer.

It is conceded that, if the return which taxpayer
attenpted to file before Muller in June 1937 had been
properly filed before the Collector at Baltinore,

t axpayer woul d have been entitled to the deductions
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cl ai med, which represented expense incurred in
connection wth the earning of the incone taxed. The
deductions are denied nerely because they were not
claimed in a return properly filed until after the
deficiency assessnent had been nmade agai nst taxpayer
upon a return filed for himby the Conm ssioner in

whi ch no deductions were allowed. W think, however,
that when return was filed by the Conm ssioner for the
t axpayer, he should have given himthe benefit of
proper deductions for expense of doing business, of

whi ch he had been notified by the return which taxpayer
had attenpted to file with his agent, or, at |east,

t hat taxpayer should be allowed such deductions when,
upon the assessnent of a deficiency against him he
shows that prior to its assessnent he attenpted in good
faith to file a return in which such deductions were
claimed. This is nothing but elenentary justice, and
we find nothing in the statute which forbids it. The
return nmade by the Comm ssioner was clearly not based
upon the best avail able information.

While there is a specific penalty of 25 per centum
fixed for failure to file tax returns, Section 291,
Revenue Act of 1928, * * * there is no provision that
there shall be an added penalty in the form of not
al l ow ng the delinquent taxpayer deductions to which it
otherwi se would be entitled. The Board held in
Angl o- Anerican Direct Tea Trading Co. v. Conm Ssioner,
38 B.T.A 711: *“lInasnuch as separate sections dea
with “manner” and “tine,” we think it highly inprobable
t hat Congress ever intended to include the el enent of
time in the section dealing primarily with the manner
of filing. W hold, therefore, that the nere fact the
return was not filed within the tine prescribed by
section 235 does not, under the circunstances here
presented, preclude the allowance of deductions
clainmed.” [Ardbern Co. v. Comm ssioner, 120 F.2d at
426. ]

The Board also followed Taylor Sec., Inc. v. Commi SSioner,

40 B. T. AL 696 (1939), in Blenheim Co. v. Conm ssioner, 42 B. T. A

1248 (1940). There, the taxpayer was a foreign corporation that
on June 15, 1935, filed a 1934 personal hol di ng conpany return

(Form 1120H) reporting income consisting only of dividends
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recei ved fromdonestic corporations. The Comm ssioner | earned
that the taxpayer had not filed a corporate incone tax return
(Form 1120) for that year and asked the taxpayer to do so. The
t axpayer declined. On April 28, 1938, the Conm ssioner prepared
a substitute return for the taxpayer and, on May 18, 1938, issued
to it a notice of deficiency. On August 9, 1938, the taxpayer
filed a Form 1120 for 1934.

The Board held that the filing of Form 1120H did not satisfy
the requirenments of section 233 of the 1928 and 1932 Revenue Acts
because the personal hol di ng conpany surtax was separate and
distinct fromthe corporate incone tax. [d. at 1251-1252. As to
the Form 1120 filed by the taxpayer for 1934, the Board stated:

Undoubtedly a taxpayer may litigate a

determ nation of respondent on the basis of a return

made by * * * [the Conmm ssioner]. But, a “return”

filed by a taxpayer after such a return has been

prepared and filed for himby respondent, under the

circunstances existing here, is a nullity and does not

conply with section 233, supra. The taxpayer can not

t hus take advantage froman alleged return submtted by

t he taxpayer not only after respondent’s filing of its

return * * * put also after the issuance of a notice of

deficiency. Taylor Securities, Inc., 40 B.T.A 696.
* x x []1d. at 1251.]

On appeal, the Court of Appeals for the Fourth Grcuit
affirmed. The court first quoted section 233 of the 1928 and
1932 Revenue Acts and then stated wth respect thereto: “It is
true that this section contains no reference to a tine elenent.”

Bl enheim Co. v. Conmi ssioner, 125 F.2d at 908. The court then

noted that section 233 of the 1928 and 1932 Revenue Acts applied
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only to foreign corporations and expl ai ned that Congress intended
to i npose special conditions on foreign corporations vis-a-vis
donestic corporations. The court stated:

The difficulty here encountered by the
Comm ssioner in attenpting to ascertain the
petitioner’s correct incone tax is a striking exanple
of the many admi nistrative problens inherent in the
application of the federal inconme tax to foreign
corporations. This has pronpted Congress to inpose
speci al conditions on such corporations. |ndeed,
unl ess a foreign corporation is induced voluntarily to
advi se the Conm ssioner of all of its incone
attributable to sources wwthin the United States and of
t he exact nature of all deductions from such incone,
t he Comm ssi oner nmay never |earn even of the
corporation’s existence, and, in any event, he wll
probably be unable to determ ne the correct anmount of
its taxable incone.

The situation is pregnant with possibilities of
tax evasion. In express recognition of this fertile
danger to the orderly admnistration of the inconme tax
as applied to foreign corporations, Congress
conditioned its grant of deductions upon the tinely
filing of true, proper and conplete returns. This is
in addition, of course, to the 25% penalty provi ded by
Section 291 of the 1934 Act for both foreign and
donestic corporations which either file no return or a
| ate return unl ess “reasonabl e cause” for the failure
to file atinely returnis showmn. * * * [1d. at 909.]

As to the “termnal date” that the Board had adopted in

Taylor Sec., Inc. v. Conm ssioner, supra, the Court of Appeals

for the Fourth GCrcuit explained that this date was justified
notw t hstandi ng the absence in the statute of a tine el enent.
The court stated:
The conclusion that the preparation of a return by
t he Comm ssioner a reasonable tine after the date it

was due term nates the period in which the taxpayer may
enjoy the privilege of receiving deductions by filing
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its own return, is consistent not only with the
intention of Congress * * * but also with

consi derations of sound adm nistrative procedure and
the generally accepted rule concerning the nunber of
returns which may be fil ed.

This term nal date, which the Board of Tax Appeal s
first adopted in Taylor Securities v. Conm ssioner,
40 B. T. A 696 (1939), is directed against those foreign
corporations which instead of being induced voluntarily
to advi se the Conmm ssioner of their donmestic
operations, mght find their interests best served by
filing no return whatever, and then waiting until such
time, if any, as the Comm ssioner discovers their
exi stence and acquires sufficient information about
their income on which to base a return. Unless they
are precluded fromthen obtaining the deductions and
credits under such circunstances, such foreign
corporation can, if detected, cone in for the first
time after the Conm ssioner has nade a return and
suffer no economc |oss other than the general 25%|l ate
filing penalty which applies to donestic as well as
foreign corporations.

Wt hout prescribing an absolute and rigid rule
t hat whenever the Comm ssioner files a return for a
foreign corporation the taxpayer is conpletely and
automatically denied the benefit of deductions or
credits, we yet hold that the facts of the instant case
justify a disall owance of deductions which petitioner
m ght ot herw se have been entitled to claim had it
filed a tinely return in conpliance with the statutory
requirenent. [Blenheim Co. v. Conm ssioner, 125 F. 2d
at 910.]

The Court of Appeals for the Fourth Grcuit also found in the

| egi sl ative history of section 217 of the Revenue Act of 1918
further support for that conclusion and its reading of the
statute to the effect that a foreign corporation was entitled to
deduct its expenses upon the filing of an accurate and conpl ete

return:
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It will thus be noted that Section 233 relating to
foreign corporations, which nade its first appearance
in the Revenue Act of 1928, 26 U S.C A Int. Rev. Acts,
page 419, is alnost verbally identical with this
section governing nonresident aliens which has been a
part of the revenue | aws since 1918. The application
of Section 217 of the 1918 Act is clear. Fromthe
outset the Treasury Regul ati ons have expressly provided
that no deductions were allowable to nonresident aliens
unl ess an accurate and conplete return was filed, and
the filing of the return by the Conm ssioner fixed the
tax liability. * * *

The foregoing regulation [Article 311 of Treasury
Regul ations 45] states specifically that deductions are
allowable to a nonresident alien only if a return is
filed, and, if no return has been filed at the tine the
Comm ssi oner prepares a return for the taxpayer, the
tax shall be assessed with no allowance for deductions.
Congress may be presunmed to have adopted this
| ongstandi ng adm ni strative construction when it
enacted and reenacted Section 233. Brewster v. (Gage,
1930, 280 U.S. 327, 50 S. C. 115, 74 L.Ed. 457, Mrgan
v. Comm ssioner, 1940, 309 U.S. 78, 626, 60 S. C. 424,
84 L.Ed. 585, 1035. [Ild. at 910.]

The Court of Appeals for the Fourth Crcuit distinguished its

hol ding in Ardbern Co. v. Conm ssioner, 120 F.2d 424 (4th G

1941), stating:

A substantially different factual situation is
presented in the case before us. Here the Comm ssioner
prepared a return only after he had unsuccessfully nade
repeated requests to the taxpayer to do so, and only
after the taxpayer had flouted all of these requests.
Then, after the Comm ssioner had assessed a deficiency
on the basis of his return, but only then, the
petitioner filed its petition for review by the Board
and al so a return.

Unl ess the deductions are here denied, Section 233
wi || becone a neaningless provision, for if, after the
Commi ssioner has earnestly attenpted to obtain a return
by the taxpayer and has waited a reasonable tinme before
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filing his own return, the taxpayer may still enjoy the
privilege of all deductions and credits, there is then
no i nducenent to foreign corporations voluntarily to
file timely returns. In the absence of denonstrable
fraud, they will, by self-serving uncooperative
conduct, suffer no |l oss other than the general |ate
filing penalty which is applicable to donmestic as well
as foreign corporations. Such a construction of the
statute would put a premiumon tax evasion and woul d
reduce the admnistration of the tax laws to nere idle
activity. [lLd. at 909-910.]

G Georday Enters.

In Georday Enters. v. Comm ssioner, 126 F.2d 384 (4th Cr

1942), affg. a Menorandum Opi ni on of the Board of Tax Appeals, a

conpani on case to Blenheim Co. v. Conm ssioner, 125 F.2d 906 (4th

Cr. 1942), the Court of Appeals for the Fourth Crcuit affirmed
t he Board' s denial of deductions under section 233 of the 1928
and 1932 Revenue Acts. The court noted that the case for the

di sal |l owance was even stronger than in Bl enhei m because the
taxpayer did not attenpt to file a return voluntarily until after
a petition had been filed with the Board. The court stated:

On the issues of the tineliness of CGeorday’s federal
income tax return and the inposition of a 25% penalty,
our decision in the Blenheimcase is determ native.

The case for disallowance of Georday’ s deductions is
even stronger here because Georday failed to file a
return voluntarily not only after a return had been
filed for it by the Comm ssioner and after a deficiency
letter had been sent to it, but even after a petition
to the Board had been filed. In point of tinme, Georday
filed its return nore than five years after the date on
which it was due.

CGeorday, therefore, clearly failed to file its
return within the reasonable term nal period prescribed
in the Blenheimcase and is now precluded from
obtaining the benefits of any deductions it m ght have
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ot herwi se been entitled to claimhad it filed a tinely
return. * * * [(CGeorday Enters. v. Conm Ssioner, supra

at 388. 7]
H. Espi nosa

Wi |l e each of the previously discussed cases dealt with the
applicability of fornmer section 233 to a foreign corporation,

Espi nosa v. Commi ssioner, 107 T.C. 146 (1996), involved the

applicability of section 874(a) to a nonresident alien taxpayer.
I n Espinosa, the Comm ssioner had mailed a letter to the taxpayer
on Novenber 13, 1992, asking himif he had filed returns and, if
he had not, instructing himto file returns or otherw se respond.
The letter stated that the Conm ssioner would file substitute
returns for the taxpayer if the taxpayer did not respond by
Decenber 1, 1992. On January 12, 1993, the taxpayer had not yet
responded, and the Comm ssioner wote the taxpayer a second
request, adding that “your tax liability [will be determ ned]
based on the information we have” if the taxpayer did not respond
within 20 days.

On February 3, 1993, after the taxpayer had again failed to
respond, the Comm ssioner notified the taxpayer that the
Comm ssioner had filed substitute returns for the taxpayer for
1987 through 1991. On March 23, 1993, the Conm ssioner notified

t he taxpayer that the substitute returns had been conputed

12 The “termnal period prescribed in the Bl enhei mcase”
(enphasi s added) is the point where the Comm ssioner prepared a
substitute return for the taxpayer.
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W thout the benefit of any deductions. On October 7, 1993, the
t axpayer submtted Federal inconme tax returns for 1987 through
1991; apparently, these returns were never filed by the

Comm ssioner. The returns reported net |osses fromrental
properties located in the United States. On January 13, 1994,

t he Comm ssioner issued a notice of deficiency to the taxpayer
for 1987 through 1991. The Conm ssioner determned in the notice
of deficiency that the taxpayer was |iable for deficiencies and
additions to tax as ascertained fromthe substitute returns.
Pursuant to section 874(a), the Comm ssioner did not allowthe
t axpayer to deduct any of his rel ated expenses. !

This Court upheld the Comm ssioner’s determ nation, deciding
that a nonresident alien may not avoid the sanctions of section
874(a) by filing returns after the Comm ssioner has prepared
returns for the taxpayer, but before the Comm ssioner has issued

a notice of deficiency. See Espinosa v. Conm Sssioner, supra at

150, 158. The Court noted that the Comm ssioner before preparing
the substitute returns had inforned the taxpayer that he had not
filed a Federal incone tax return and had given hima reasonabl e

time to do so. ld. at 157

13 Al t hough the Commissioner in the notice of deficiency had
characterized the taxpayer’s rental incone as effectively
connected incone, the Court was careful to note that neither
party in that case had questioned whether the taxpayer had nmade a
valid election to support that characterization. See Espinosa V.
Comm ssi oner, 107 T.C 146, 150 (1996).
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Respondent argues in this case that the Court in Espinosa v.

Commi ssi oner, supra at 156, interpreted Anglo-Am Direct Tea

Trading Co. v. Conm ssioner, 38 B.T.A 711 (1938), to hold solely

that a foreign corporation’s (or nonresident alien’s) filing of a
Federal inconme tax return after the due date set forth in section
6072 (and its predecessors) is not the only factor to consider in
determ ni ng whether the corporation (or alien) is entitled to
deduct its expenses. W disagree. The Court in Espinosa on the
referenced page nade the foll ow ng observation as to Angl o- Am

Direct Tea Trading Co.: “while a termnal date does exist [after

whi ch a foreign corporation or nonresident alien can no |onger
claimthe benefit of deductions by filing a Federal incone tax
return], the tinely filing requirenents of section 6072(c) are
not determ native as to whether a taxpayer [the corporation or

alien] is entitled to the benefit of deductions.” The Court in

Espinosa did not Iimt Anglo-Am Direct Tea Trading Co. to that
observation or to any other point. |In fact, as the Board

explained its holding in Anglo-Am Direct Tea Trading Co. shortly

after rendering it:

In the Angl o-Anerican Co. case, it was held that
the phrase in section 233 of the Revenue Acts of 1928
and 1932, “in the manner prescribed in this title”, did
not mean within the time prescribed in the titles of
the respective acts and the all owance of the credits
and deductions ot herw se all owabl e by such acts was not
dependent under section 233 on the filing of returns
within the tinme prescribed by said acts. [Taylor Sec.,
Inc. v. Conmm ssioner, 40 B.T. A at 702.]
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Accord Am Inv. and Gen. Trust Co. v. Conm ssioner, a Menorandum

Opi nion of the Board of Tax Appeals dated April 13, 1939; MIls

Spence & Co. v. Conm ssioner, a Menorandum Opi nion of the Board

of Tax Appeals dated Cct. 5, 1938. 1In addition, the Court of

Appeals for the Fourth Crcuit in Ardbern Co. v. Conm ssioner,

120 F. 2d at 425-426, quoted and applied favorably the foll ow ng

hol ding from Anglo-Am Direct Tea Trading Co. in deciding for the

t axpayer :

| nasnuch as separate sections deal with “manner” and
“time,” we think it highly inprobable that Congress
ever intended to include the elenent of tinme in the
section dealing primarily with the manner of filing.
We hold, therefore, that the nmere fact the return was
not filed within the tinme prescribed by Section 235
does not, under the circunstances here presented,
precl ude the all owance of deductions cl ai nmed.

| . | nverworl d, Inc.

In Inverworld, Inc. v. Comm ssioner, T.C. Menp. 1996-301,

t he taxpayer was a foreign corporation that had not as of the
time of trial filed a Federal inconme tax return for any of the
rel evant years. All of those years predated the effective date
of the disputed regulations. See discussion infra p. 48.

The taxpayer noted that the applicable regulations had been

i ssued in 1957 and that those regulations did not contain a
tinmely filing requirenent. The taxpayer argued that such a
requi renment was therefore not applicable to the rel evant years.
The Court did not decide that argunent. |Instead, the Court

applied the opinions of the Court of Appeals for the Fourth
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Crcuit in Blenheimyv. Conmm ssioner, 125 F.2d 906 (4th Cr

1942), and Ardbern Co. v. Comm ssioner, supra, and held that

section 882(c)(2) applied to deny the taxpayer the benefit of any
deductions for those years because the taxpayer had never filed a
return.

V. Requl ations Interpreting Section 882(c)(2) and Its
Pr edecessors

A. Backgr ound

The Secretary never issued regulations interpreting former
section 233. Since the enactnent of section 882 of the 1954
Code, the Secretary has issued four sets of regulations
interpreting the relevant text of that section. The first set of
regul ations was issued in 1957 (1957 regul ati ons) and was anended
in 1990 through the second set of regulations (1990 regul ati ons),
whi ch contain the disputed regulations. The third set of
regul ati ons was issued in 2002 (2002 tenporary regul ations) as
tenporary regul ati ons anending a portion of the 1990 regul ati ons.
The fourth set of regulations was issued in 2003 (2003

regul ati ons) and finalized the 2002 tenporary regul ati ons.

4 1n addition to the three sets of regulations that were
i ssued after the 1957 regul ations, the Secretary in 1980 issued
one other set of regulations (1980 regul ations) that pertained to
the 1957 regulations. See T.D. 7749, 1981-1 C. B. 390. The 1980
regul ati ons anended the 1957 regul ati ons by addi ng a new
par agraph (c), the substance of which is now reflected in sec.
1.882-4(b), Income Tax Regs. Because the 1980 regulations relate
to a subject that is not relevant to our analysis, we nmake no
further reference to them
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B. 1957 Requl ati ons

On Cctober 23, 1957, the Secretary filed in the Federal
Regi ster the 1957 regulations interpreting section 882 of the
1954 Code. See sec. 1.882-4, Inconme Tax Regs., 22 Fed. Reg. 8362
(Cct. 23, 1957). According to those regulations, section 882 of
the 1954 Code pertained to “resident corporations”; i.e.,
corporations wwth a trade or business in the United States, and
such a corporation could deduct its expenses only if it filed a
true and accurate Federal incone tax return in accordance with
section 6012 and the regul ations thereunder. The 1957
regul ations stated that a foreign corporation would be taxed on
its gross incone, wthout the benefit of any deductions, if it
did not so file such a return. The 1957 regul ati ons did not
require that the required return be filed by a set tine. Nor did
the 1957 regul ations state that the relevant text included a
tinmely filing requirenent. The 1957 regul ations stated in
rel evant part:

8 1.882-4 All owance of Deductions to Foreign
Cor porations.--* * *

(b) Resident foreign corporations.--(1) Return
necessary. A resident foreign corporation shal
receive the benefit of the deductions allowed to it
with respect to the incone tax, only if it files or
causes to be filed with the district director, in
accordance wth section 6012 and the regul ati ons
t hereunder, a true and accurate return of its total
i nconme received fromall sources within the United
St at es.
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(2) Tax on gross incone. |If areturnis not so
filed, the tax shall be collected on the basis of gross
income, determned in accordance with 8 1.882-1 but
w thout regard to any deductions ot herw se all owabl e.

C. 1990 Requl ati ons

On Decenber 10, 1990, the Secretary issued the 1990
regul ations to anend section 1.882-4, Inconme Tax Regs., as
adopted in 1957. See sec. 1.882-4, Inconme Tax Regs., 55 Fed.
Reg. 50830 (Dec. 11, 1990), T.D. 8322, 1990-2 C.B. 172. The
anendnents were first published as proposed regul ati ons. See
sec. 1.882-4, Proposed Inconme Tax Regs., 54 Fed. Reg. 31547
(July 31, 1989). 1In the preanble to the proposed regul ati ons,
the Secretary explained: “Since the filing of atinmely returnis
one of the requirements set forth in subtitle F, these
regul ati ons provide that otherw se all owabl e deductions and
credits will be allowed only if a returnis filed by the tine
limts as set forth in these regulations.” 1d. As finalized,
the 1990 regul ati ons becane effective July 31, 1990, for taxable
years ended after that date. See sec. 1.882-4, Inconme Tax Regs.,
supra, T.D. 8322, 1990-2 C.B. at 172.

The 1990 regul ati ons added to the 1957 regul ati ons a general
requi renent that a foreign corporation file its Federal incone
tax return tinely; i.e., generally before the 18-nonth deadli ne,
in order to deduct its expenses for the year covered by the
return. As respondent asserts in brief, a tinely filing

requi renent was added because:
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When Angl o- Anerican and its progeny were deci ded,
the scale and nature of international business activity
was markedly different fromtoday s nodern business
environnent. At that tinme, international travel was a
ti me-consum ng and cunbersonme endeavor. Transatlantic
air travel was in its infancy, zeppelins and cruise
shi ps were the predom nant neans of travel. Books and
records were in paper, not electronic form Data and
information was transmtted via mil.

In the years since Angl o- Anerican, there have been
dramati ¢ changes and increases in the nature and | evel
of international business activity. International air
travel is comonpl ace, taking hours instead of days.
Books and records are now maintained in electronic form
on conputers. Data, information, and noney are
transmtted around the world in electronic form
Busi nesses have instantaneous access to information via
the internet. Docunents are delivered via overnight
delivery or by facsimle.

Section 1.882-4(a)(2), Incone Tax Regs., as anended in 1990,
st at es:

(2) Return necessary. A foreign corporation shal
receive the benefit of the deductions and credits
otherwise allowed to it wth respect to the incone tax,
only if it tinmely files or causes to be filed with the
Phi | adel phi a Service Center, in the manner prescribed
in subtitle F, a true and accurate return of its
taxabl e i ncome which is effectively connected, or
treated as effectively connected, for the taxable year
with the conduct of a trade or business in the United
States by that corporation. * * *

Section 1.882-4(a)(3)(i), Inconme Tax Regs., as anended in 1990,
goes on to set forth filing deadlines by which to neasure whet her
the tinely filing requirement has been net. See supra note 4.
Section 1.882-4(a)(3)(ii), Inconme Tax Regs., as anended in 1990,
al so states, wthout further explanation, that “The filing

deadl ines set forth in paragraph (a)(3)(i) of this section may be
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wai ved by the District Director or Assistant Conmm ssioner
(International), in rare and unusual circunstances if good cause
for such waiver, based on the facts and circunstances, is
established by the foreign corporation.”
As to the inclusion of the tinely filing requirenent, the
preanble to the 1990 regul ations states in relevant part:
Comment ators questioned the validity of the filing
deadlines as set forth in the proposed regul ati ons.
The filing deadlines were not elimnated in the final
regul ati ons, however, since the statute clearly
provi des for the denial of deductions and credits if
returns are not filed in a tinely manner. This
requi renent is justified because of different
adm ni strative and conpliance concerns with regard to
nonresi dent alien individuals and foreign corporations.
[T.D. 8322, supra, 1990-2 C. B. at 172, 55 Fed. Reg.
50827 (Dec. 11, 1990).]
Anmong the referenced commentators was the American Bar
Associ ation Section of Taxation (ABAST). See Letter from Hol den,
Chair, Section of Taxation, Anerican Bar Association Section of
Taxation (May 25, 1990), reprinted in 90 TNT 120-28 (June 7,
1990). The ABAST commented that the tinmely filing requirenent
was inconsistent with section 882(c)(2) and supported that

coment by citing Anglo-Am Direct Tea Trading Co. V.

Conmm ssioner, 38 B.T.A 711 (1938), Blenheim Co. v. Conm Ssioner,

125 F. 2d 906 (4th G r. 1942), Ardbern Co. v. Conm Ssioner,

120 F. 2d 424 (4th Gr. 1941), and Ceorday Enters. v.

Conmm ssioner, 126 F.2d 384 (4th Gr. 1942), all of which, the

ABAST stated, rejected such a requirenent. See Letter from
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Hol den, supra. The ABAST al so observed that there had been
“al nost countless tax bills over the past 50 years, including
recodi fications in 1939, 1954 and 1986" and concl uded t hat
Congress must have acquiesced in the interpretation set forth in
t hose cases. 1d.

D. 2002 Temporary Requl ati ons

On January 28, 2002, the Secretary filed with the Federal
Regi ster the 2002 tenporary regul ati ons consi sting of section
1.882-4T(a)(3)(ii), (iiti), and (iv), Tenporary |Incone Tax Regs.,
67 Fed. Reg. 4217 (Jan. 29, 2002). These tenporary regul ations
anended the wai ver standard prescribed in section 1.882-4, |ncone
Tax Regs., as anmended in 1990, and |isted exanples of the anended
standard. The 2002 tenporary regul ations were effective for open
years for which a request for a waiver was filed on or after
January 29, 2002.

E. 2003 Requl ati ons

On March 7, 2003, the Secretary replaced the 2002 tenporary
regul ations with the 2003 regul ations. See 68 Fed. Reg. 11313
(March 7, 2003). The 2003 regul ations allow the Conm ssioner to
wai ve the 18-nonth deadline prescribed in the 1990 regul ations if
the foreign corporation “establishes to the satisfaction of the
Comm ssioner or his or her delegate that the corporation, based
on the facts and circunstances, acted reasonably and in good

faith in failing to file a U S. income tax return”. Sec.
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1.882-4(a)(3)(ii), Income Tax Regs. Section 1.882-4(a)(3)(ii)
and (iii), Income Tax Regs., as finalized in the 2003
regul ations, is effective for open years for which a request for
a waiver is filed on or after January 29, 2002. See sec.
1.882-4(a)(3)(iv), Income Tax Regs.

In the case of the subject returns, the 18-nonth deadlines
are May 15, 1996, 1997, and 1998, respectively (i.e., 18 nonths
after the 15th day of the sixth nonth after the close of the
t axabl e year).

VIIl. Secretary’'s Authority To Issue Requl ati ons

The Secretary nmay issue two types of regulations. See

Tutor-Saliba Corp. v. Comm ssioner, 115 T.C. 1, 7 (2000); Estate

of Pullin v. Conmm ssioner, 84 T.C 789, 795 (1985); see also E.I

duPont de Nenpurs & Co. v. Conm ssioner, 41 F.3d 130, 135 (3d

Cr.), affg. 102 T.C. 1 (1994). The first type, l|legislative
regul ations, are issued pursuant to a specific delegation from
Congress to the Secretary. The second type, interpretative
regul ations, are issued under the general authority vested in the
Secretary under section 7805(a).

Respondent acknow edges that the disputed regul ations are
interpretative regulations. Section 7805(a) reflects a broad
del egation of general authority from Congress to the Secretary to
prescri be all needful rules and regul ations for the enforcenent

of the Internal Revenue Code. See United States v. Correll,
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389 U. S. 299, 306-307 (1967). The authority delegated to the
Secretary, however, is not limtless and, if exercised
i nproperly, may usurp the role of Congress as the legislator in
our system of Governnent. The Secretary’s authority to issue
regulations is not the power to make law, it is the power to
carry into effect the will of Congress as expressed in the
statute under which the regulations are prescribed. See

Manhattan Gen. Equip. Co. v. Commi ssioner, 297 U. S. 129, 134-135

(1936). Wien a statute’ s provisions are unanbi guous, and its
directive is specific, the Secretary has no power to anend that

statute by regulation. See Koshland v. Helvering, 298 U. S. 441,

447 (1936).

| X. This Court’s Review of an Interpretative Requl ati on

This Court is enpowered to invalidate a regulation that
exceeds the authority of the Secretary to issue it. See, e.g.,

Profl. Equities, Inc. v. Conm ssioner, 89 T.C. 165 (1987); Estate

of Pullin v. Conmi ssioner, supra; Stephenson Trust v.

Conmm ssioner, 81 T.C. 283, 288 (1983); Estate of Boeshore v.

Comm ssioner, 78 T.C. 523, 527 (1982); Washington v.

Conmm ssioner, 77 T.C. 656 (1981), affd. 692 F.2d 128 (D.C. Grr.

1982). Wien this Court reviews an interpretative Federal tax
regul ation, we generally apply the analysis set forth by the

Suprene Court in Natl. Miuffler Dealers Association v. United
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States, 440 U.S. 472 (1979).% See, e.g., Robinson v.

Comm ssioner, 119 T.C 44, 70 (2002); Walton v. Conm ssioner,

115 T.C. 589, 597-598 (2000); UnionBancal Corp. v. Conm Sssioner,

113 T.C. 309, 317 (1999). Under Natl. Muffler, which |ike the

present case involved an interpretative regulation issued under
section 7805(a), an interpretative regulationis valid if it
i mpl ements a congressional nmandate in a reasonabl e nmanner.!® See

Natl. Muffler Dealers Association v. United States, supra at 476-

477 (citing United States v. Cartwight, 411 U S. 546, 550

(1973); United States v. Correll, supra at 307); see also United

States v. O eveland I ndians Baseball Co., 532 U.S. 200, 218-219

(2001); Newark Morning Ledger Co. v. United States, 507 U S. 546,

575-576 (1993); Rowan Cos. v. United States, 452 U S. 247,

252-253 (1981). W nust defer to a Federal tax regul ation that

is reasonabl e under this standard. Cf. United States v. Mad

Corp., 533 U. S 218 (2001); Smley v. Citibank (S.D.), N A,

517 U.S. 735, 739 (1996).

15 A task force of the American Bar Association has recently
concluded |ikewi se that the Suprenme Court primarily reviews
interpretative Federal tax regulations under the anal ysis set
forth in Natl. Miffler Dealers Association v. United States,

440 U. S. 472 (1979). See Salemet al., ABA Section of Taxn.
Report of the Task Force on Judicial Deference, 104 Tax Notes
1231 (2004).

16 |Legislative regulations, by contrast, are upheld “unl ess
arbitrary, capricious, or manifestly contrary to the statute”.
Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U S
837, 844 (1984).
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An interpretative Federal tax regulation is reasonabl e under

Natl. Muffler Dealers Association v. United States, supra, only

if it “harnmonizes with the plain | anguage of the statute, its

origin, and its purpose.” 1d. at 477; see also United States v.

Vogel Fertilizer Co., 455 U. S. 16, 26 (1982). For this purpose,

A regul ation may have particular force if it is a
substantially contenporaneous construction of the
statute by those presuned to have been aware of
congressional intent. |If the regulation dates froma

| ater period, the manner in which it evolved nerits
inquiry. Qher relevant considerations are the length
of time the regulation has been in effect, the reliance
pl aced on it, the consistency of the Conm ssioner’s
interpretation, and the degree of scrutiny Congress has
devoted to the regul ati on during subsequent
re-enactnments of the statute. [Natl. Miffler Dealers
Association v. United States, supra at 477.]

Following its decision in Natl. Muffler Dealers Association

v. United States, supra, the Suprenme Court deci ded Chevron

US A, Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837

(1984). There, the Suprene Court stated:

When a court reviews an agency’s construction of
the statute which it admnisters, it is confronted with
two questions. First, always, is the question whether
Congress has directly spoken to the preci se question at
issue. |If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the
agency, nust give effect to the unanbi guously expressed
intent of Congress.® |f, however, the court determ nes
Congress has not directly addressed the precise
guestion at issue, the court does not sinply inpose its
own construction on the statute, as would be necessary
in the absence of an adm nistrative interpretation.
Rather, if the statute is silent or anbiguous with
respect to the specific issue, the question for the
court is whether the agency’s answer is based on a
perm ssi bl e construction of the statute.



-56-

®The judiciary is the final authority on issues
of statutory construction and nust reject
adm ni strative constructions which are contrary to
cl ear congressional intent. * * * |f a court,
enploying traditional tools of statutory construction,
ascertains that Congress had an intention on the
preci se question at issue, that intention is the |aw
and nust be given effect.

[1d. at 842-843 (sonme fn. refs. omtted; citations
omtted).]

The question arises fromthe timng of these two deci sions

whet her the Suprene Court intended for Chevron U S. A, Inc. v.

Natural Res. Def. Council, Inc., supra, to replace Natl. Miffler

Deal ers Association v. United States, supra, in the review of a

Federal tax regulation. W have previously stated with respect
to that question: “we are inclined to the view that the inpact of

the traditional, i.e., National Miuffler standard, has not been

changed by Chevron, but has nerely been restated in a practical
two-part test with possibly subtle distinctions as to the role of
| egi sl ative history and the degree of deference to be accorded to

a regulation.” Central Pa. Sav. Association & Subs. v.

Commi ssioner, 104 T.C. 384, 392 (1995); see also id. at 390-392

(di scussing the review of Federal tax regulations under Natl.

Muffler in relation to Chevron); cf. E. 1. duPont de Nenours & Co.

v. Conm ssioner, 41 F.3d 130 (3d Cr. 1994) (questioning whet her

Chevron applies to interpretative Federal tax regul ations).
Here, we conclude |ikew se that we need not parse the semantics

of the two tests to discern any substantive difference between
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them \While we apply a Natl. Miffler analysis, our result under

a Chevron analysis would be the sane.

X. Revi ew of the Di sputed Requl ati ons

A.  Overview

We conclude that the tinmely filing requirenment in the
di sputed regul ati ons does not harnonize with the plain |anguage,
origin, or purpose of the relevant text of section 882(c)(2). A
pl ain reading of the relevant text in the context of the Internal
Revenue Code shows that the text includes no tinely filing
requi renent. \Where, as here, the Secretary has prescribed a
regulation that is inconsistent with the plain neaning of a
statute, the regulation is invalid, and any deference to the

Secretary’s interpretation of that statute under Natl. Miffler

Deal ers Association v. United States, 440 U S. 472 (1979), is

unwarranted. Such is especially so where, as here, the disputed
regul ations al so are unreasonabl e under an analysis of Natl.

Muffl er Deal ers Association v. United States, supra at 477

B. Pl ai n Meani ng of the Rel evant Text

We begin our analysis of the relevant text with the words
used therein. W apply the plain neaning of the words used in a
statute unless we find that a word’ s plain neaning is anbi guous.

See Garcia v. United States, 469 U.S. 70, 76 n.3 (1984); see also

Ex parte Collett, 337 U S. 55 (1949). Wen interpreting a

statute, “[t]he judiciary is the final authority on issues of
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statutory construction”. Chevron U S. A, Inc. v. Natural Res.

Def. Council, Inc., supra at 843 n.9; see al so Vol kswagenwer k v.

EMC, 390 U. S. 261, 272 (1968); ETC v. Colgate-Palnolive Co.,

380 U.S. 374, 385 (1965).

W agree with the holdings in Anglo-Am Direct Tea Trading

Co. v. Conm ssioner, 38 B.T.A 711 (1938), and its progeny, that

the plain neaning of the word “manner”, as used in the rel evant
text, does not include an elenent of tinme. For purposes of our
Federal tax system Congress has consistently used the word
“tinme” together with the word “manner” when it intended to
i ncl ude the neani ngs of both words in a single taxing section.
In the Revenue Act of 1928, for exanple, from which section 233
emanat ed, Congress used both words in sections 115(g) and 291.
The former section addressed the situation where “a corporation
cancels or redeens its stock * * * at such tinme and in such
manner as to make the distribution and cancellation or redenption
in whole or in part essentially equivalent to the distribution of
a taxabl e dividend”. Revenue Act of 1928, ch. 852, sec. 115(9),
45 Stat. 822. The latter section provided that additions to tax
for failure to file a tax return “shall be collected at the sane
time and in the same manner and as part of the tax”. Revenue Act
of 1928, ch. 852, sec. 291, 45 Stat. 857.

In the 1939 Code, when the relevant text was first codified,

Congress again used the words “tinme” and “manner” together when
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it intended to include the neani ngs of both words in a single
statutory provision. See, e.g., 1939 Code secs. 55(b)(1) and
(2), (d)(1)(B), 115(g), 291, 821(b), 864(b), 1203, 1420(c), 1421,
1502, 1522, 1530(b), 1604, 1716, 1902(b), 2190, 2471, 2701,
2802(d) (2), 2803(d), 2854, 2903(c), 2905, 3150(b)(1), 3271
3310(c), 3448(a), 3461, 3467(b), 3612(e), 3640, 3701, 3704(b),
3975, 3976(a). Many of those instances applied specifically to
the time and manner of the filing of a return. See, e.g., 1939
Code secs. 821(b) and 864(b) (“The return required of the
execut or under subsection (a) shall be filed at such tinmes and in
such manner as may be required by regul ati ons nade pursuant to
law’), 2471 (“Such returns shall contain such information and be
made at such tinmes and in such manner as the Comm ssioner, with
the approval of the Secretary, may by regul ati ons prescribe”),
2701 (sane | anguage), 3448(a) (sane | anguage), 3461 (sane
| anguage), 3467(b) (sane | anguage); see also 1939 Code secs. 1203
(stating the specific time by which a return nust be filed and
that the “return shall contain such information and be nmade in
such manner as the Conm ssioner with the approval of the
Secretary may by regul ations prescribe”), 1604 (simlar
| anguage), 1716 (simlar | anguage).

In the 1954 Code, when Congress recodified the rel evant text
wth a reference to “subtitle F’, Congress continued to use the

words “tinme” and “manner” together to express its intent to
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i ncl ude both neanings in a single provision. See, e.g., 1954
Code secs. 6033(b), 6036, 6081(b), 6103(b)(1) and (d)(1)(B)
6201(a), 6205(a)(1l) and (b), 6302(c), 6335(b), 6338(b), 6413(b),
7204 for instances where Congress upon enactnent of the 1954 Code
used both words in a single provision in subtitle F (then secs.
6001 through 7852). Congress did |ikewi se in the Foreign
| nvestors Tax Act of 1966, when it |legislated as to section 882,
and in the 1986 Code, when it recodified the relevant text a
second tinme. As to the fornmer |egislation, see, e.g., secs. (as
anended by the Foreign Investors Tax Act of 1966) 871(d)(3),
981(d). As to the latter legislation, see, e.g., 1986 Code secs.
6033(b), 6036, 6038(a)(2), 6038A(a), 6038B(a), 6039C(c)(4),
6039D(a) and (c), 6039F(a)(1), 6045(d), 6047(b), 6050A(a),
6050K(a), 6053(c)(1), 6059(c), 6081(b), 6096(c), 6103(f)(4)(A
and (B) and (p)(1), 6104(a)(1)(A), 6157(a)(2), 6164(b),
6166(b)(7), 6167(a), 6201(a), 6205(a)(1l) and (b), 6230(i),
6302(c), 6324A(a) for instances where Congress upon enactnent of
the 1986 Code used both words in a single provision in subtitle F
(then secs. 6001 through 7872); see also 1986 Code sec. 6039(a)
(stating the specific time by which a “witten statenent” nust be
furnished “in such manner and setting forth such information as
the Secretary may by regul ati ons prescribe”).

We believe that Congress acted intentionally and purposely

when it included both “tinme” and “manner” in single sections of
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the referenced statutes but omtted the word “tinme” in favor of
only the word “manner” in other single sections of those
statutes; e.g., as in section 882(c)(2) and its predecessors.

See BFP v. Resolution Trust Corp., 511 U S. 531, 537-538 (1994);

Chicago v. Envtl. Def. Fund, 511 U S. 328, 338 (1994); Keene

Corp. v. United States, 508 U S. 200, 208 (1993); Russello v.

United States, 464 U S. 16, 23 (1983). 1In construing a statute,

we nmust give a definite neaning to every word and expression

found therein, Dubuque & P.R Co. v. Litchfield, 64 US. 66, 77

(1859); Early v. Doe, 57 U S. 610, 617 (1853), and we nust shy

away frominterpreting a statute in a way that would render any

part of it redundant or surplusage, see Platt v. Union Pac. R R

Co., 99 U S 48, 58-59 (1878). See Jones v. United States, 529

U S. 848, 857 (2000); United States v. Menasche, 348 U. S. 528,

538-539 (1955); see also United States v. Aynpic Radio &

Television, Inc., 349 U S. 232, 235-236 (1955) (in applying the

traditional rules of statutory construction, a court should
assune that Congress uses |anguage in a consistent manner, unless
otherwi se indicated). Such is especially so where, as here, we
understand Congress’s use of the word “manner” in the referenced
Code sections as giving context to that word. W understand that
use to refer to itenms of information and not to refer to the tine
for the filing of a return or the furnishing of any other

docunent. We conclude that Congress, by using only the word
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“manner” in section 882(c)(2), did not intend to include in that
provi sion any elenent of tine.? Nor do we believe that Congress
intended for the word “manner” in that situation to have a
flexible definition to be prescribed by the Secretary in order to
carry out the text’s general purpose, as was the case in Chevron

US A, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. at 844.

| nstead, we believe that the word “manner”, when used in the
rel evant text, was intended by Congress to have only the single
definition that we decide herein.

Respondent requests that we defer to the Secretary’s
interpretation of the word “manner” to include a tinely filing
requirenent. W decline to do so. Because we find the neaning
of the word “manner” as used in section 882(c)(2) to be plain and
unanbi guous, any deference that we woul d otherw se accord to the

Secretary’s interpretation of the word “manner” is unwarranted. !®

7 1n fact, as to the 18-nonth period set forth in the
regulations, it is not only arbitrary but wthout any statutory
basis at all. As we understand the Secretary’ s formation of that
period, it corresponds to 1 year after the 6-nonth extended due
date of the return. See T.D. 8322, 1990-2 C. B. 172, 172-173,

55 Fed. Reg. 50827 (Dec. 11, 1990); see also sec. 6081(a)
(generally allowing the Secretary to grant extensions of up to
6 nmonths). Were that 1-year rule cane from we do not know.

8 Atermis anbiguous if it is “‘capable of being
understood in two or nore possible senses or ways'”. Chi ckasaw
Nation v. United States, 534 U S. 84, 94 (2001) (quoting
Webster’s Ninth New Col |l egiate Dictionary 77 (1985)). Al though
the disputed regulations are contrary to our construction of the
text, as is the construction of the relevant text by respondent,
we do not believe that these contrary interpretations nmean that

(continued. . .)
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See United States v. Mb. Pac. R Co., 278 U. S. 269, 280 (1929);

United States v. Tanner, 147 U. S. 661, 663 (1893); Swift Co. V.

United States, 105 U S. 691, 695 (1881); see also Atl. Mit. Ins.

Co. v. Conmm ssioner, 523 U S. 382, 387 (1998). Deference is

especi ally unwarranted where, as here, the Secretary’s
construction of the relevant text does not fill in a gap |left
open by the statute as to a tineliness requirenment but sinply
adopts respondent’s unsuccessful litigating position, with total

disregard to firmy established judicial precedent,! and adds an

18( ... continued)
the relevant text as of the issuance of the disputed regul ations
was reasonably capable of being understood in two or nore senses
or ways. The Treasury Departnent was not the first authoritative
body to have interpreted the relevant text. That text had
previ ously been construed on a nunber of occasions by both the
Court of Appeals for the Fourth Grcuit and the Board. In
addi tion, contenporaneous to the semnal interpretation of the
relevant text in Anglo-Am Direct Tea Trading Co. V.
Conm ssioner, 38 B.T.A 711 (1938), Congress codified the text in
the 1939 Code wi thout any significant change fromthe text
construed by the Board in Anglo-Am Direct Tea Trading Co.
Then, after both the Court of Appeals for the Fourth Grcuit and
the Board had repeatedly and consistently construed the rel evant
text as not including a tinely filing requirement, Congress
recodified the relevant text in the 1954 and 1986 Codes, again
wi t hout any significant change. Gven the multiple |egislative
reenactnents of the relevant text and the consistent and
unani nous prior interpretations of that text by the Court of
Appeals for the Fourth Crcuit and the Board, we do not believe
that the relevant text as of the tine of the disputed regul ations
was reasonably capable of being understood in the sense advocated
by respondent and adopted by the Secretary in the formof the
di sput ed regul ati ons.

19 W include the Board in our references to the judiciary.

Al t hough the Board was established as “an independent agency in
t he executive branch of the Governnent”, Revenue Act of 1924, ch.
(continued. . .)
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i nperm ssible restriction to the statute.? The functi onal
reasons for deference to agencies; i.e., the agencies’ expertise
and experience, do not carry the sanme force when interpreting the
word “manner” for purposes of the relevant text. The judiciary
has enough expertise and experience to ascertai n congressional
intent with respect to that word, and any deference that is owed
to the Secretary does not nean that the judiciary as a matter of
course should sinply ratify an unauthorized assunption by the
Secretary of mmjor policy decisions properly made by Congress;
e.g., here, a foreign corporation’s forfeiture of deductions

absent its filing of a tinely tax return.?t Cf. Estate of

19C, .. continued)
234, sec. 900(a), (k), 43 Stat. 336, 338, the Court of Appeals
for the Third Crcuit has noted that the Board “for all practical
purposes [was] a judicial tribunal operating in the federal
judicial systenf. Stern v. Conm ssioner, 215 F.2d 701, 707-708
(3d Cr. 1954), revg. on other grounds 21 T.C 155 (1953).

20 The inproper addition to the statute is easily seen by
conparing sec. 882(c)(2) with sec. 1.882-4(a)(2), Incone Tax
Regs., as anended in 1990. The two sections are essentially the
sane, except that the regulation includes the word “tinely”.
Respondent has not expl ai ned why sec. 1.882-4(a)(2), Incone Tax
Regs., as anended in 1990, stated that a return nust be filed
both “tinely” and “in the manner prescribed in section F' if, as
he argues, the concept of “time” is subsunmed within the statutory
phrase “in the manner prescribed in subtitle F’

21 Absent a clear expression of legislative intent, we
believe it unreasonable to conclude, as did the Secretary in the
di sputed regul ations, that Congress intended for a foreign
corporation to forfeit any deduction of its otherw se deductible
ordi nary and necessary busi ness expenses sinply because it filed
its tax return untinely. Cf. S. Rept. 1707, 89th Cong., 2d Sess.
26-27 (1966), 1966-2 C. B. 1059, 1076-1077 (noting as to

(continued. . .)
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Appl ebaum v. Conm ssi oner, 724 F.2d 375, 381-382 (3d Cr. 1983)

(Adanms, J., concurring), affg. T.C. Meno. 1982-278. Courts “are
not obliged to stand aside and rubber-stanp their affirmance of
adm ni strative decisions that they deeminconsistent wwth a
statutory nmandate or that frustrate the congressional policy

underlying a statute”. NLRB v. Brown, 380 U. S. 278, 291 (1965);

accord FEC v. Denocratic Senatorial Campaign Comm, 454 U. S. 27

32 (1981).

C. Application of Natl. Mffler

We al so conclude that the Secretary’s interpretation of a
tinmely filing requirenment is unreasonabl e under an anal ysis of

the considerations discussed in Natl. Miuffler Deal ers Associ ation

V. United States, 440 U S. at 477. That case requires that we

take into account the follow ng considerations: (1) Wether the
regulation is a substantially contenporaneous construction of the
statute by those presuned to have been aware of congressional
intent; (2) the manner in which a regulation dating froma |ater
period evolved; (3) the length of tinme that the regul ati on has
been in effect; (4) the reliance placed upon the regul ation;

(5) the consistency of the Secretary’s interpretation; and

21(...continued)
nonresi dent aliens owning property in the United States that
their “allocable deductions * * * may be relatively large” and
that not allow ng such deductions “may result in quite heavy tax
burdens”) .
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(6) the degree of scrutiny Congress has devoted to the regulation
duri ng subsequent reenactnents of the statute. 1d.

Qur analysis of these considerations reinforces our

conclusion that the disputed regulations are invalid. The
regul ations were issued in 1990, 62 years after the rel evant text
was enacted and 72 years after the enactnent of the parallel
provi sion of section 217 of the Revenue Act of 1918. Thus, the
di sputed regul ations are not a “substantially contenporaneous
construction of the statute by those presuned to have been aware
of congressional intent”. 1d. at 477. W therefore inquire into
the manner in which the disputed regul ations evolved. See id.
The di sputed regul ati ons were issued after both the Court of
Appeal s for the Fourth Crcuit and the Board had repeatedly and
consistently held that the relevant text did not include a tinely
filing requirenent.? The regulations also were issued after
multiple reenactnents of the relevant text, none of which altered
the judiciary s construction of the text, and nerely adopted
respondent’s unsuccessful litigating position. The Secretary’s

stat enent acconpanying the issuance of the disputed regul ations,

22 The rel evant neaning that we distill fromthe referenced
cases of the Court of Appeals for the Fourth Crcuit and the
Board is twofold. First, a foreign corporation nust file a tax
return in order to deduct its expenses. Second, the
Comm ssioner’s preparation of a substitute return for the
corporation is generally considered to be the corporation’s
return for Federal inconme tax purposes and divests the taxpayer
of its entitlenent to file a return for itself.
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“the statute clearly provides for the denial of deductions and
credits if returns are not filed in a tinely manner”, see
Preanbl e of T.D. 8322, 1990-2 C.B. at 172, flies in the face of
the judiciary s prior holdings that the relevant text does not
include a tinely filing requirenent and the like interpretation
by the ABAST and the other commentators referenced in the
preanble to the regulations.?® The Secretary’s statement is even
a departure fromhis previous interpretation set forth in the
1957 regul ations.? The 1957 regul ati ons nake no nmention of a
tinmely filing requirenent but allow a resident foreign
corporation to deduct its expenses if it files a true and
accurate Federal income tax return in accordance with section
6012 and the regul ations thereunder. W also note as to our

anal ysis under Natl. Muffler Dealers Association v. United

States, supra, that the disputed regulations had only been in

effect for approximately 3 years as of the first year in issue.

2 |n fact, if anything is “clear”, it is that the statute
does not contain any tine requirenent and that the Secretary’s
i nclusion of one in the disputed regulations is ultra vires.

24 Of course, the nere fact that the Secretary has changed
his interpretation of a statutory term does not necessarily nean
that the latter interpretation is invalid. See Chevron U S A ,
Inc. v. Natural Res. Def. Council, Inc., 467 U S. at 863-864;

D ckman v. Comm ssioner, 465 U. S. 330, 343 (1984). Courts should
accord considerably | ess deference, however, to an agency’s
statutory interpretation that conflicts with the agency’s
previous interpretation of the sanme statute. See Pauley v.

Bet hEnergy M nes, Inc. 501 U S. 680, 698 (1991); INS v.

Cardoza- Fonseca, 480 U.S. 421, 446 n.30 (1987).
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As to the remaining two considerations, i.e., the degree of
scrutiny that Congress has devoted to the regulation in question
duri ng subsequent reenactnents of the statute and the reliance
pl aced on that regul ation, these considerations also do not
support the Secretary’s issuance of the disputed regulations. As
to the former, section 882(c)(2) has not been anended since the
i ssuance of the disputed regulations. As to the latter,
petitioner obviously did not rely upon the disputed regul ations
when it filed the subject returns untinely. 1In fact, the record
before us persuades us that petitioner filed those returns
relying on the belief that it would be taxed on the sane taxable
base as that of a donmestic corporation (i.e., gross inconme |ess
deductions). Gven the relevant text, its legislative history,
the 1957 regul ations, and the |ongstanding judicial precedents,
we have no doubt that taxpayers and their advisers would have
reasonably concl uded i nmedi ately before the issuance of the
di sputed regul ations that the relevant text did not include a
tinmely filing requirenent and woul d have reasonably concl uded
upon the issuance of those regul ations that such issuance was an
unreasonabl e attenpt by the Secretary to circunvent the firmy
established legal terrain.?® |In fact, as to petitioner, it did

al nost everything that Congress envisioned as to foreign

2 We have found no authority, nor has respondent cited any,
to support respondent’s position that the rel evant text contains
atinely filing requirenent.
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taxpayers and their investnent in real property in the United
States; petitioner invested in the U S real estate and
voluntarily filed Federal incone tax returns reporting that

i ncone net of the expenses related thereto.

For sake of conpl eteness, we also note the |legislative
reenact nent doctrine. Under that doctrine, Congress is presuned
to have known of the adm nistrative and judicial interpretations
of a statutory termreenacted w thout significant change and to
have ratified and included that interpretation in the reenacted

term See Newark Mrning Ledger Co. v. United States, 507 U. S.

at 574-576; Pierce v. Underwood, 487 U.S. 552, 567 (1988);

Merrill Lynch, Pierce, Fenner & Smth, Inc. v. Curran, 456 U S.

353, 381-382 (1982); Lorillard v. Pons, 434 U S. 575, 580-581

(1978); see also Dresser Indus. v. United States, 238 F.3d 603,

614 (5th Cr. 2001); Kovacs v. Conm ssioner, 100 T.C 124,
129- 130 (1993), affd. w thout published opinion 25 F.3d 1048

(6th Gr. 1994); cf. Cannon v. Univ. of Chicago, 441 U S. 677,

696- 697 (1979) ("It is always appropriate to assune that our

el ected representatives, |like other citizens, know the law'.).
See generally 2A Sands, Sutherland on Statutory Construction

8 49.09 (4th ed. 1973), and cases cited therein. The legislative
reenact nent doctrine applies with vigor where Congress reenacts

statutory text mainly inits entirety, see Dutton v. Wl poff

& Abranson, 5 F.3d 649, 655 (3d Cr. 1993), or where a prior
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judicial interpretation of that text has been relied upon and
never questioned by the judiciary as of the tine of reenactnent,

see Cannon v. Univ. of Chicago, supra at 696-697 (prior

interpretation of a statute “was repeatedly cited with approval
and never questioned during the ensuing five years”); see

also Merrill Lynch, Pierce, Fenner & Smth, Inc. v. Curran, supra

at 378-379. In the light of the |egislative reenactnent

doctrine, we presune that Congress upon reenacting the rel evant
text without significant change as part of the 1939, 1954, and
1986 Codes, as well as part of the Foreign Investors Tax Act of
1966, was m ndful of the relevant judicial interpretations and
included within the reenacted text the judiciary’'s interpretation
that the text contains no tinmely filing requirenent.?® See

Dutton v. Wl poff & Abranson, supra at 655; cf. Kovacs V.

Conm ssi oner, supra at 129-130 (concludi ng by application of the

| egi slative reenactnent doctrine that Congress had adopted a
prior Board decision when it anmended section 104(a)(2) in 1982
and 1989, and when it enacted the Internal Revenue Codes of 1939,
1954, and 1986).

This presunption is further supported by considering the

setting of each of the reenactnents of the rel evant text

26 | n fact, respondent concedes that Congress knows of
Angl o-Am Direct Tea Trading Co. v. Conm ssioner, 38 B.T.A 711
(1938), and that it is significant that Congress has never
anended the relevant text after that case.
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following its interpretation by the judiciary. First, when the
rel evant text was codified in the 1939 Code, that text had

recently been construed in Anglo-Am Direct Tea Trading Co. V.

Comm ssioner, 38 B.T.A 711 (1938), a unaninous reviewed opi nion

of the Board, as including no tinely filing requirenent.?’
Second, as of each of the tinmes when the text was reenacted in
the 1954 Code, the Foreign Investors Tax Act of 1966, and the

1986 Code, Anglo-Am Direct Tea Tradi ng Co. had been cited

repeatedly, favorably, and w thout reservation by both the Court
of Appeals for the Fourth GCrcuit and the Board. As of each of
those tines, the Court of Appeals for the Fourth Crcuit al so had

deci ded Bl enheim Co. v. Conmi ssioner, 125 F.2d 906 (4th G

1942), which confirmed the holding of Anglo-Am Direct Tea

Trading Co. that the relevant text contained no reference to a

tinme elenent and stated that Congress, in initially enacting the
text as part of the Revenue Act of 1928, had adopted a

| ongst andi ng adm ni strative construction of a parallel provision
to the effect that a foreign corporation nay deduct its expenses
if it files a return before respondent prepares a substitute
return for it. W also note the legislative history underlying
the 1954 Code to the effect that Congress did not then believe

that a tinely filing requirenent was included within section 882.

21 The 1939 Code was enacted approximately 4 nonths after
the rel ease of Anglo-Am Direct Tea Trading Co. v. Conni SsSioner,

supra.
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While no commttee report makes any nention of such a
requi renent, the House and Senate commttee reports both note
specifically the “necessity for filing of returns by foreign
corporations in order to secure allowance of deductions”. See
S. Rept. 1622, 83d Cong., 2d Sess., supra at 417; H Rept. 1337,
83d Cong., 2d Sess., supra at A246. The fact that Congress was
keenly aware of the foreign tax provisions when it enacted the
1954 Code also is seen fromits inclusion in that act of section
6091(b)(2). That section allowed the Secretary to nove al
appeal s of the issue at hand fromthe Court of Appeals for the
Fourth G rcuit, which had decided the issue unfavorably to
respondent, to another circuit of his |iking.

Third, as part of the Foreign Investors Tax Act of 1966, we
note the substantial anendnents which Congress nmade to section
882. In relevant part, Congress added a new section 882(d) that,
anong other things, allowed a foreign corporation to elect to
treat real property incone as if it were effectively connected
incone. A stated purpose of this |egislation was to pronote
foreign investnment in real property located in the United States.
As an inducenent to such foreign investnent, Congress intended to
all ow foreigners to deduct their expenses related to those
investnments. The disputed regul ations work against this intent
in that the regul ations deny a foreign corporation the taking of

its expenses upon the filing of an untinely return, with the
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result that the foreign corporation is required to pay taxes on
its gross (rather than net) inconme. W know of no statutory
authority under which any type of taxpayer forfeits an
entitlenent to deduct substantiated ordinary and necessary
busi ness expenses sinply because the taxpayer files a tax return
untinely. While respondent proffers section 882(c)(2) as such
authority in the case of a foreign corporation, that section does
not explicitly support that proffer.

We also bear in mnd the Foreign Investors Tax Act of 1966 s
| egislative history, which adds to our understandi ng that
Congress was then mndful of the interpretations set forth in

Angl o-Am Direct Tea Trading Co. v. Conmni ssioner, supra, and its

progeny. The House conm ttee report, for exanple, refers
specifically to “existing law, states that a foreign corporation
is entitled to benefit fromits deductions “by filing a true and
accurate return of its total inconme”, and nmakes no nmention of a
tinely filing requirenent. See H Rept. 1450, 89th Cong., 2d
Sess., supra at 90. The Senate commttee report |ikew se nakes
no nention of a tinely filing requirement. The Senate conm ttee
report, on the other hand, does state in a manner consistent with
our view that the commttee intended for section 882(d) to all ow
a foreign corporation to treat its real property inconme as
effectively connected inconme in order to deduct its expenses

related to that incone. See S. Rept. 1707, 89th Cong., 2d Sess.,
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supra at 19, 1966-2 C.B. at 1071. The Senate report al so
expresses Congress’s reluctance through the Foreign Investors Tax
Act of 1966 to disallow a nonresident alien’ s deductions rel ated
to his or her investnent in U S. real estate because such a
di sal | onance “would tend to discourage foreign investnent in U S
realty”. S. Rept. 1707, 89th Cong., 2d Sess., supra at 26-27,
1966-2 C. B. at 1076-1077.

Respondent acknow edges that the disputed regul ations are
invalid if the relevant text is unanbi guous in including no
tinmely filing requirenent. In contrast to the Secretary’s
statenent in the preanble to the 1990 regul ati ons, respondent
argues that the casel aw suggests that the relevant text is
anbi guous. Respondent observes that sone of this casel aw states
that a foreign corporation nust file a “tinmely” return in order

to benefit fromits deductions. Respondent notes especially the

court’s use of the word “tinmely” in Blenheim Co. v. Conm Ssioner,
supra at 908-910, 912.

We disagree with respondent that the caselaw interprets the
rel evant text as including the Secretary's tinely filing

requirenent. In BlenheimCo. v. Conmm ssioner, 125 F.2d 906 (4th

Cr. 1942), the Court of Appeals for the Fourth Crcuit did state
that a foreign corporation nust file a “tinmely” return in order
to deduct its expenses; however, the court used the word “tinely”

to mean that the foreign corporation had to file its return
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bef ore respondent prepared a substitute return for it. The
“tinmely” reference in that and in the other cases is to such a
“term nal date” found not in the statute but (1) “first adopted

in Taylor Sec. v. Conmm ssioner”, 40 B.T.A 696 (1939), and

(2) subsequently followed in Blenheim Co. v. Conm Sssioner, supra

at 910, and Georday Enters. v. Connmi ssioner, 126 F.2d at 388. 28

See al so Blenheimyv. Conm ssioner, 42 B.T. A at 1251 (preparation

of a substitute return by the Comm ssioner nmakes any later return
prepared by the taxpayer a “nullity”, which, in turn, nmeans that
the taxpayer’s later returnis not a “return” within the nmeaning

of former sec. 233); Taylor Sec., Inc. v. Conm ssioner, supra at

703 (Board declined to conclude that Congress intended that

delinquent returns filed by a foreign corporation after the

28 Respondent acknow edges that the ternminal date in Tayl or
Sec., Inc. v. Conm ssioner, 40 B.T.A 696 (1939), Blenheim Co. V.
Comm ssioner, 125 F.2d 906 (4th G r. 1942), affg. 42 B. T. A 1248
(1940), and Georday Enters. v. Conm ssioner, 126 F.2d 384 (4th
Cr. 1942), was the point where the Conm ssioner prepared a
substitute return for the taxpayer. The Court of Appeals for the
Fourth GCrcuit stated as to this point that it is consistent
wi th, anong other things, “the generally accepted rule concerning
t he nunber of returns which may be filed.” Blenheim Co. v.
Comm ssi oner, supra at 910. Wiile the court also stated that
this point is not an “absolute and rigid rule”, we understand
that statenent to nmean that a foreign corporation may in certain
cases be entitled to benefit fromits deductions where the
Comm ssi oner has prepared a substitute return for the
corporation. In fact, had the Court of Appeals for the Fourth
Crcuit adopted such an “absolute and rigid rule” in Blenheim
its actions would have been inconsistent wwth its earlier holding
in Ardbern Co. v. Conm ssioner, 120 F.2d 424 (4th Cr. 1941),
nodi fying and remanding 41 B. T. A 910 (1940), that the foreign
corporation was entitled to its deductions even though the
Comm ssioner had filed substitute returns for it.
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Comm ssioner’s determnation are “returns” within the neaning of
former sec. 233). Contrary to respondent’s assertion that the
Court of Appeals for the Fourth Grcuit and the Board construed
the statute to inpose a tinely filing requirenment, those
tribunals, in referencing the word “tinely”, were adopting a
judicial limtation based on (1) the statute’ s requirenent that a
foreign corporation file a tax return in order to deduct its
expenses and (2) their conclusion that a foreign corporation
could not file such a return if a return had already been
prepared for it by the Comm ssioner.

D. Natl. Cable

In the recent case of Natl. Cable & Tel ecomm Association V.

Brand X Internet Servs., 545 U.S. _ , 125 S. C. 2688 (2005),

the Suprenme Court decided the validity of a regul ation that
construed a statute inconsistently wwth a prior judicial
interpretation. The Court held that “A court’s prior judicial
construction of a statute trunps an agency construction otherw se
entitled to Chevron deference only if the prior court decision
holds that its construction follows fromthe unanbi guous terns of
the statute and thus | eaves no room for agency discretion.” |[d.
at 2700. The Court stated: “Only a judicial precedent hol ding
that the statute unanbi guously forecloses the agency’s
interpretation, and therefore contains no gap for the agency to

fill, displaces a conflicting agency construction.” 1d. at 2700.
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The Court noted that its decisions in Neal v. United States,

516 U. S. 284 (1996), Lechnere, Inc. v. NLRB, 502 U S. 527,

536-537 (1992), and Maislin Indus., US., Inc. v. Primary Steel,

Inc., 497 U. S. 116, 131 (1990), “allow a court’s prior
interpretation of a statute to override an agency’s
interpretation only if the relevant court decision held the

statute unanbiguous.” Natl. Cable & Tel econm Association v.

Brand X Internet Servs., supra at , 125 S. C. at 2700.

G ven that the Supreme Court has historically reviewed
Federal tax regulations primarily under the reasonabl eness test

of Natl. Muffler Dealers Association v. United States, 440 U.S.

472 (1979), the question arises whether Natl. Cable & Tel ecomm

Association v. Brand X Internet Servs., supra, which neither

cited Natl. Muffler nor involved a Federal tax regul ation,

applies to Federal tax regulations. W do not decide that

guestion because we conclude that Natl. Cable is distinguishable

fromthis case and, thus, its holding is not controlling here.
While we take seriously the Suprenme Court’s holding in Natl.
Cable, we likew se take seriously that Court’s discussion of its
rationale for, and the context of, that holding. After
considering that discussion, and the significant contrasts

bet ween that case and the case before us, we are persuaded for

numer ous reasons that the holding of Natl. Cable does not govern

here.
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First, the issue in Natl. Cable & Tel ecomm Associ ation V.

Brand X Internet Servs., supra, was whet her broadband was subj ect

to regulation as a tel ecommuni cations service. Before ruling,

t he Federal Communi cations Commi ssion (FCC) had carefully

consi dered technol ogi cal devel opnents and its own rel ated
interpretations. The Suprene Court’s extensive discussion of the
FCC s work on its ruling suggests that it was exactly the kind of
agency decision that is nost entitled to deference. Here, we
find no corresponding record of the Secretary’s consideration of
whet her the relevant text in 1990 included a tinely filing

requi renent; the Secretary’ s rationale for adopting the disputed
regul ations is at best perfunctory.

Second, the Suprene Court in Natl. Cable & Tel econm

Association v. Brand X Internet Servs., supra, noted that the FCC

had not previously ruled on the question at hand, but that its
ruling regardi ng broadband was consistent with prior FCC rulings.
Here, the Secretary in 1990 directly altered regul ati ons adopted

in (and unchanged since) 1957. Thus, unlike Natl. Cable, the

i nstant case raises questions as to the reasonabl eness and how
much deference applies when the Secretary issues an
interpretative regulation that reverses |long-settled | aw.

Third, in Natl. Cable & Tel ecomm Association v. Brand X

Internet Servs., supra, the FCC was not a party to AT&T Corp. v.

Portland, 216 F.3d. 871 (9th Gr. 2000), the prior case that the



-79-
Court of Appeals for the Ninth Circuit had treated as
controlling. Here, the Conm ssioner was the unsuccessful party
inall of the cases holding that tinely filing is not required
for a foreign corporation to claimits deductions and credits.
In addition, unlike the FCC, the Secretary through the disputed
regulations is attenpting to overturn the outcone of those cases

t hrough his general regulatory authority.

Fourth, AT&T Corp. v. Portland, supra, which the Suprene
Court declined to permt to “trunp” the FCC ruling, had been

deci ded only approximately 5 years before Natl. Cable & Tel econm

Association v. Brand X Internet Servs., supra. Here, Angl o- Am

Direct Tea Trading Co. v. Comm ssioner, 38 B.T. A 711 (1938), and

its progeny were decided approxi mately 50 years before the

di sputed regul ations were issued. Thus, in Natl. Cable the

Suprenme Court was not faced with the question of whether a

| ongstanding judicial interpretation is entitled to nore
deference than a recent judicial interpretation. Nor was that
Court faced with the question of the effect of the reenactnent of
the underlying statute on a prior judicial interpretation. The

case of Natl. Cable also did not involve an agency that was

seeking to reverse course froma preexisting, decades old
regul atory position that was consistent with judicial precedents

of even greater antiquity.
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Mor eover, apart fromthe previously nmentioned differences,

the Court in Natl. Cable & Tel ecomm Association v. Brand X

Internet Servs., supra, stated that regulatory interpretations

do not prevail over a contrary previous judicial interpretation
when the judicial tribunal referred to the interpreted statute

as unanbi guous. Although the judicial tribunals in Ardbern Co.

v. Comm ssioner, 120 F.2d 424 (4th Cr. 1941), Blenheim Co. V.

Comm ssioner, 125 F.2d 906 (4th Gr. 1942), and Anglo-Am Direct

Tea Trading Co. v. Conm ssioner, supra, did not state explicitly

that they were applying the unanbi guous neani ng of the word
“manner”, we believe that they did so, given their analysis and
the fact that their interpretation of that word was purely one
of statutory construction that resulted fromthe enpl oynent of
traditional tools of statutory construction. “It is
enphatically, the province and duty of the judicial departnent

to say what the lawis”, Marbury v. Mdison, 5 U S. 137, 177

(1803), and “If a court, enploying traditional tools of
statutory construction, ascertains that Congress had an
intention on the precise question at issue, that intention is

the I aw and nust be given effect”, Chevron U S. A, Inc. v.

Natural Res. Def. Council, Inc., 467 U S. at 843 n.9; see al so

INS v. Cardoza-Fonseca, 480 U. S. 421, 432 (1987). ©Nbreover,

where “the only or principal dispute relates to the neani ng of

the statutory term the controversy nust ultimtely be resol ved,
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not on the basis of matters within the special conpetence of the
* * * Jagency], but by judicial application of canons of

statutory construction.” Barlowv. Collins, 397 U S. 159, 166

(1970). Conpare Chevron U S. A, Inc. v. Natural Res. Def.

Council, Inc., supra at 845 (Suprene Court exercised a very

limted review of an agency’s regul ations after the Court

concl uded that Congress had left a gap in the statute for the

agency to fill), with INS v. Cardoza-Fonseca, supra at 446
(Suprenme Court rejected an agency’s interpretation of a statute
after the Court concluded that the question before it was a
“pure question of statutory construction for the courts to

deci de”).

In Anglo-Am Direct Tea Trading Co. v. Conm SSioner, supra,

the Board was the first judicial body to construe the rel evant
text. It construed the neaning of the word “manner” plainly
using traditional tools of statutory construction. The Court of
Appeal s for the Fourth Crcuit performed a simlar textual

construction in Blenheim Co. v. Conm ssioner, supra at 908, by

sinply readi ng and applying the words of section 233 of the

Revenue Act of 1934.2° The referenced decisions of the Court of

2 |n Ardbern Co. v. Conm ssioner, 120 F.2d at 426 (4th Gr
1941), the Court of Appeals for the Fourth Crcuit noted that
respondent had conceded that the taxpayer woul d have been
entitled to its clained deductions if the return which the
t axpayer had attenpted to file with the revenue agent had instead
been filed with the Collector at Baltinore. The court,

(continued. . .)
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Appeals for the Fourth Crcuit and the Board turned not on the
need to fill in a gap that Congress left in the statute but on a
matter of pure statutory construction. Those judicial tribunals
gave effect to the relevant text by reading the text literally
and without reference to any contrary argunent that the text was
anbi guous as to the inclusion of a tinely filing requirenent.
The judicial tribunals reading of the word “manner” was
consistent wwth that word' s accepted neaning in |egislative
practice, as seen fromthe Board s discussion in Angl o- Am

Direct Tea Trading Co. of the “structure” of the revenue acts.

Respondent with a citation to his nonacqui scence in

Angl o-Am Direct Tea Trading Co. v. Conmni Ssioner, supra, see

1939-1 C.B. (pt. 1) 39, argues on brief that the holdings in

Angl o-Am Direct Tea Trading Co. and Ardbern Co. V.

Conmi ssi oner, supra, as to the construction of forner section

233 are incorrect and invites the Court to di savow t hose
hol dings. W decline that invitation. W also disagree with
respondent’ s argunent that the applicability of the rational e of

the court in Ardbernis limted to those cases where a

29(. .. continued)
therefore, primarily limted its analysis of whether the statute
included a tinmely filing requirenent to the statenent of the
Board quoted supra p. 36. The court did point out, however, that
no provision in the Revenue Act of 1934, ch. 277, 48 Stat. 680,
precluded a late filing taxpayer who filed a return from
recei ving the benefit of the deductions to which the taxpayer was
otherwise entitled. See id. at 426.
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conpel ling equitable consideration is present so as to serve
el enentary justice. The Court of Appeals for the Fourth Crcuit

hel d specifically in Ardbern Co. v. Conm ssioner, supra at 426,

that forner section 233 does not forbid a taxpayer from
deducti ng expenses when the taxpayer files, or attenpts in good
faith to file, a return claimng those deductions before the
Comm ssi oner determ nes a deficiency against the taxpayer or
files a substitute return on the taxpayer’s behalf. Accord

Bl enhei mv. Conmi ssioner, supra at 908 (“It is true that this

section [section 233 of the 1928 and 1932 Revenue Acts] contains
no reference to a tine elenment.”).

Xl . Concl usion

On the basis of the foregoing, we conclude that the
di sputed regulations are invalid to the extent described herein.
G ven the plain neaning of the relevant text and the historica
setting laid out in detail in this Opinion, including caselaw,
| egislation, |legislative history, and regul ations, the
Secretary’s adoption of a tinely filing requirenment and his
attenpted sub silentio overruling of contrary judicial and

adm ni strative precedents is unreasonable under Natl. Miffler

Deal ers Association v. United States, 440 U. S. 472 (1979).%

30 W& note that this case is strikingly simlar to Angl o- Am
Direct Tea Trading Co. v. Conmm ssioner, 38 B.T.A 711 (1938),
where the taxpayer was allowed to receive the benefit of its
deductions upon the untinely filing of returns nore than

(continued. . .)
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Congress is the legislator in our system of Governnment and when
an interpretation nmust be made of a tax bill enacted into | aw,
both the judicial and executive branches of Governnents, the
|atter acting through the Treasury Departnent, may render that
interpretation in their own constitutionally permtted ways.
As one of those ways, however, it is not reasonable for the
Secretary (or anyone else for that matter) to construe a
statute’s unanbi guous neaning in a manner contrary to that
i ntended by Congress in passing the legislation. Such is
especially so where, as here, the Secretary attenpts to
ci rcunvent | ongstandi ng judicial decisions that have arrived at
the plain neaning of a statute enacted decades before. After
t he passage of over a half of a century, during which the [ aw on
this subject has remained settled and has been relied upon by
bot h taxpayers and the Governnent alike, it is sinply wong for
the Secretary to attenpt to resurrect a failed litigating

position through the issuance of interpretative regulations.3

30(...continued)
18 nonths after their due date. |Indeed, the facts in support of
an all owance of deductions are even stronger here. Wile the
taxpayer in Anglo-Am Direct Tea Trading Co. filed its returns
only after respondent discovered that the returns were overdue,
petitioner filed its returns before any contact from respondent.

31 Congress is the only body that nay anend the rel evant
text. Respondent makes no assertion that the Secretary ever
asked Congress to anend the text to change the hol di ng of
Angl o-Am Direct Tea Trading Co. v. Conm ssioner, supra, and its
progeny that the text does not include a tinely filing

(continued. . .)
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We hold, contrary to respondent’s determ nation, that
section 882(c)(2) does not preclude petitioner from deducting
t he expenses clained on the subject returns. W have consi dered
all argunents nmade by the parties as to the manner in which we
resol ve this case and have found those argunents not discussed

herein to be without nerit.

Deci sion will be entered

for petitioner.

Revi ewed by the Court.

CERBER, CCHEN, WELLS, COLVIN, VASQUEZ, GALE, THORNTON
MARVEL, HAI NES, GOEKE, VWHERRY, and KROUPA, JJ., agree with this
maj ority opinion.

CH ECHI and FOLEY, JJ., concur in result only.

31(...continued)
requi renent. Nor have we found that such was the case. |nstead,
respondent invites this Court to take a fresh I ook at the
relevant text in the light of the disputed regulations, to reject
the judiciary’s al nost 70-year-old interpretation of that text,
and to “incorporate [into the text] the tinmely filing concept as
enbodied in the regulation”. Respondent asserts that not reading
atinely filing requirenent into the statute “is admnistratively
unworkable * * * [in that it] would permt foreign taxpayers to
live off the U S. fisc indefinitely, file their returns only when
20- 20 hindsi ght suggests it is in their own best interests to do
so, and put the Service at an extrenme di sadvantage in perform ng
its statutory duties.” To say the |least, such equitable
argunents are nade nore appropriately to Congress than to the
judiciary.
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SWFT, J., dissenting: For the reasons expl ai ned bel ow, |
respectfully disagree with the majority opinion.

(1) The majority opinion fails properly to distinguish the
pre-1990 “no-regul ation environnent” of the cited court opinions
fromthe environment or authority that cane into existence upon
promul gation in 1990 of section 1.882-4(a)(2) and (3)(i) and
(i1), I'nconme Tax Regs.

Wth regard to such a change in the regul atory environnment
applicable to a particular Federal |aw question, the Suprene

Court recently stated in Natl. Cable & Tel econm Association v.

Brand X Internet Serv., 545 U.S.  , 125 S. Ct. 2688, 2700

(2005) :

allow ng a judicial precedent to foreclose an agency from
interpreting an anbi guous statute * * * would allow a
court’s interpretation to override an agency’s. Chevron's
premse is that it is for agencies, not courts, to fill
statutory gaps. * * * The better rule is to hold judicial
interpretations contained in precedents to the sane
demandi ng Chevron step one standard that applies if the
court is review ng the agency’s construction on a bl ank
slate: Only a judicial precedent holding that the statute
unanbi guously forecl oses the agency’s interpretation, and

therefore contains no gap for the agency to fill, displaces
a conflicting agency construction. [Citing Chevron U S A |,
Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837, 843-

844 n. 11 (1984).]

Based on this recent Suprene Court explanation in Natl.

Cable & Tel ecomm Association of Chevron deference to be given

Federal agency regulatory authority, | do not believe that 1930s

and 1940s court opinions construing the predecessor of section
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882(c)(2) preenpted respondent’s regulatory authority to
promul gate in 1990 a specific admnistrative rule with regard to

section 882(c)(2). See Chevron U S A, Inc. v. Natural Res.

Def. Council, Inc., 467 U.S. 837, 843-844 (1984).

In light of Natl. Cable, we should be focusing herein on an

anal ysis of the reasonabl eness of the filing deadline reflected
in section 1.882-4(a)(2) and (3)(i) and (ii), Income Tax Regs.,
as pronulgated in 1990, vis-a-vis the filing deadline reflected
in the court opinions that had been extant for approximately 50
years. The majority opinion’s analysis, see majority op. pp.
65- 69, however, of the reasonabl eness of the 1990 regulation is
qui te i nadequate.

For the reasons set forth in the discussion below, section
1.882-4(a)(2) and (3)(i) and (ii), Incone Tax Regs., constitutes
a reasonabl e adm nistrative rule pronul gated by the Comm ssi oner
and the Treasury Departnent and reasonably fills in a gap in the
statutory | anguage of section 882(c)(2).

(2) The 1930s and 1940s court opinions adopted and applied
a tax return filing deadline to the ability of foreign
corporations to qualify for deductions and credits under the
predecessor of section 882(c)(2). The court opinions in Taylor

Sec., Inc. v. Conm ssioner, 40 B.T.A 696 (1939); Ardbern Co. V.

Conmm ssi oner, 120 F.2d 424 (4th Gr. 1941), nodifying and

remandi ng 41 B. T. A. 910 (1940); Blenheim Co. v. Conm ssioner,
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125 F.2d 906 (4th Cir. 1942), affg. 42 B.T.A 1248 (1940);

Georday Enters. v. Conmm ssioner, 126 F.2d 384 (4th Cr. 1942),

affg. a Menorandum Opi ni on of the Board of Tax Appeals, clearly

clarified and nodified Anglo-Am Direct Tea Trading Co. V.

Commi ssioner, 38 B.T. A 711 (1938), and adopted and applied a

tax return filing “deadline”, “tinely filing date”, “cutoff”, or
“term nal date” (whatever one chooses to call it) to the
entitlement of foreign corporations to deductions and credits
under the predecessor of section 882(c)(2).

As the Board of Tax Appeals explained in Taylor Sec., Inc.

V. Conm ssioner, supra at 703-704:

In view of such a specific prerequisite [that foreign
corporate taxpayers file tax returns] it is inconceivable

t hat Congress contenpl ated by that section that taxpayers
could wait indefinitely to file returns and eventually when
t he respondent determ ned deficiencies against themthey
could then by filing returns obtain all the benefits to

whi ch they woul d have been entitled if their returns had
been tinely filed. Such a construction would put a prem um
on evasion, since a taxpayer woul d have nothing to | ose by
not filing a return as required by statute.

In I'ight of the above 1939 clarification by the Board of
Tax Appeals to its earlier 1938 opinion arguably to the contrary

in Anglo-Am Direct Tea Trading Co., supra, it is Taylor Sec.

Inc., not Anglo-Am, that is to be regarded as the |ead pre-

regul ation court case. See Blenheim Co. v. Conm ssioner, supra

at 910, in which the Court of Appeals for the Fourth Crcuit

acknow edges that it is Taylor Sec., Inc. that (in spite of the
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prior Anglo-Am opinion) first adopted a foreign corporation tax
return “termnal date” or filing deadline (for purposes of
al l om ng deductions and credits to foreign corporations).

Thus, for nore than 50 years, prior to 1990 when the
regulation in issue herein was pronul gated and since the 1939
i ssuance of the opinion of the Board of Tax Appeals in Tayl or

Sec., Inc., section 882(c)(2) and its predecessor were

interpreted and were held by Federal courts to be unclear and

i nconplete as to the above corporate filing deadline, and the
courts recogni zed the need for and applied such a deadline. As
the Court of Appeals for the Fourth Crcuit stated explicitly in

Bl enhei m Co. v. Conmi ssioner, supra at 908:

It is true that this section contains no reference to a
time elenent. Nevertheless, we feel that the so-called
normal tax return filed by petitioner on Form 1120 was not

a sufficient or tinmely conpliance with Section 233 [the

predecessor of section 882(c)(2)] to entitle the petitioner

to the deductions clained therein. * * *

The above “judicially recognized need” for a foreign
corporate filing deadline (for purposes of allow ng deductions
and credits under section 882(c)(2) and its predecessor)
provi des perhaps the strongest support for the conclusion that
the regulation in issue is reasonable (i.e., the regul ation

sinply reflects the attenpt by respondent and by the Treasury

Department to address via a formally pronul gated regul ati on the
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sane need the courts addressed in Taylor Sec., Inc. V.

Conm ssi oner, supra, and its progeny).

(3) The majority opinion’s description of section 1.882-
4(a)(2) and (3)(i), Income Tax Regs., as sinply a reflection of
respondent’s “unsuccessful litigating position”, majority op.

p. 63, is inaccurate, which inaccuracy perhaps is explained by
the failure of the majority opinion to consider the specifics of
the filing deadline set forth in the regul ation.

Although it early on, see majority op. note 4, sets forth
t he | anguage of section 1.882-4(a)(3)(i), Income Tax Regs., the
maj ority opinion provides only two single-sentence, general
expl anations of the filing deadline set forth therein, see
majority op. pp. 5, 48, and nowhere does the majority opinion
attenpt to conpare the filing deadline that was adopted and

applied by Taylor Sec., Inc. and its progeny with the specifics

of the filing deadline set forth in the regulation.

In that regard, the foll ow ng explanation of the specifics
of the filing deadline set forth in section 1.882-4(a)(2) and
(3)(i), Inconme Tax Regs., may be hel pful.

Section 1.882-4(a)(2) and the first sentence of (3)(i),
| ncone Tax Regs., explains that the “tinely filing” deadline set
forth therein applies only in determning a foreign
corporation’s entitlenent to deductions and credits under

section 882(c)(2). It does not constitute a generic tinely
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filing deadline that applies to foreign corporations under other
provi sions of the Code. For exanple, the tinely filing deadline
of the above regul ati on does not apply for purposes of section
6072(c).

Section 1.882-4(a)(3)(i), Inconme Tax Regs., then proceeds,
for purposes of allow ng deductions and credits under section
882(c)(2) for a current taxable year, to divide foreign
corporations required to file Federal tax returns into two
categories: First, those that for the prior taxable year filed
an incone tax return (and those for which the current taxable
year is the taxpayers’ first taxable year for which a Federa
tax return is required) (category 1 corporation) and, second,
those that for the prior taxable year were required to but did
not file a Federal tax return (category 2 corporation).

For purposes of allow ng deductions and credits under
section 882(c)(2) for the current year, section 1.882-
4(a)(3) (i), Income Tax Regs., provides that for a category 1
corporation (prior year tax return filed or first year tax
return required) the filing deadline for the current taxable
year is a fixed 18 nonths after the due date for the current
year tax return. \Were, prior to the filing by a category 1
corporation of its current year tax return within this 18-nonth
period, respondent notifies the corporation (that no tax return

has been filed for the current year and that no deductions or
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credits under section 882(c)(2) will be allowed), the 18-nonth
filing deadline set forth in the regulation represents a
| engt hening of the return filing deadline that woul d have

appl i ed under Taylor Sec., Inc. v. Conm ssioner, 40 B.T.A 696

(1939), and its progeny (under which respondent’s prior
notification would have established the deadline).

Where a category 1 corporation files its tax return for the
current year after the 18-nonth period, but before respondent
notifies the taxpayer, the fixed 18-nonth filing deadline of the
regul ati on woul d apply, and the regul ation represents a
shortening of the filing deadline that would have applied under

Taylor Sec., Inc. and its progeny.

For purposes of allow ng the deductions and credits under
section 882(c)(2) for the current year for a category 2
corporation (tax return for the prior year not filed), section
1.882-4(a)(3)(i), Income Tax Regs., provides that a foreign
corporation nust file its tax return for the current year before
the earlier of either respondent’s notification to the
corporation (that no tax return has been filed for the current
year and that no deductions or credits under section 882(c)(2)
wll be allowed) or 18 nonths after the due date for the current
year tax return. \Wiere respondent so notifies a category 2

corporation within the specified 18-nonth period, this filing



-93-
deadl ine constitutes the sane filing deadline as woul d have

applied under Taylor Sec., Inc. and its progeny.

For a category 2 corporation that files its tax return
after the 18-nonth period but before respondent notifies the
t axpayer, the 18-nonth filing deadline of the regulation would
apply, and the regulation represents a shortening of the filing

deadl i ne that woul d have applied under Taylor Sec., Inc. and its

pr ogeny.
In effect, the filing deadline set forth in section 1.882-
4(a)(3) (i), Income Tax Regs., significantly incorporates and

reflects aspects of the filing deadline of Taylor Sec., Inc. and

its progeny, but it shortens that deadline to no |ater than 18
nmont hs after the due date of the current year tax return, and it
| engt hens that deadline to 18 nonths after the tax return due
date for a foreign corporation that filed a tax return for the
prior year and that received notification fromrespondent prior
to filing its tax return.?

As is evident, contrary to the majority opinion’s

contention that section 1.882-4(a)(2) and (3)(i), Incone Tax

1 I regard the notification to foreign corporations
described in sec. 1.882-4(a)(3)(i), Incone Tax Regs. (that no tax
return has been filed for the current year and that no deductions
or credits under sec. 882(c)(2) will be allowed), as not
materially different fromthe notification nentioned in Tayl or
Sec., Inc. v. Conm ssioner, 40 B.T.A 696 (1939), and its progeny
(that respondent has prepared a substitute tax return or issued a
notice of deficiency in which a corporation’ s deductions and
credits under sec. 882(c)(2) were not allowed).
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Regs., “sinply adopts respondent’s unsuccessful litigating
position”™, majority op. p. 63, or seeks to “resurrect * * *
[respondent’s] failed litigating position”, majority op. p. 84,
the regulation in issue incorporates significant aspects of the
judicially crafted filing deadline that was in effect for many
years prior to 1990.

It would seem obvious that the increased nunber of foreign
corporation Federal inconme tax returns filed with respondent in
today’s world (as distinguished fromthe 1930s when the cases
relied on by the majority opinion were decided) and the
i ncreasingly conplex tax |laws and tax adm nistration applicable
thereto woul d support, per se, respondent’s effort, by properly
promul gated regul ation, to nodify and clarify, in the above
nodest manner, the return filing deadline that has been
applicable to foreign corporations.

Further, it is appropriate to enphasize that the regul ation
at issue herein provides in subdivision (ii) of section 1.882-
4(a)(3), Inconme Tax Regs., a good cause, facts and circunstances
exception to the return filing deadline otherw se applicable
under section 1.882-4(a)(3)(i), Income Tax Regs. This aspect of
the 1990 regulation is consistent with the facts and
circunstances filing deadline that was applied by the Court of

Appeal s for the Fourth Crcuit in Ardbern Co. v. Conmm ssioner,

120 F.2d 424 (4th Gir. 1941).
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Lastly on this point, in 1938 respondent’s litigating

position in Anglo-Am Direct Tea Trading Co. v. Conm ssioner, 38

B.T.A 711 (1938), was that the return filing deadline for

pur poses of the predecessor of section 882(c)(2) was the sane as
the statutory due date for filing foreign corporation tax
returns. By 1941, if not earlier, respondent’s litigating
position had changed, and respondent was conceding that foreign
corporation tax returns filed |late but before respondent’s
notification to foreign corporations would be considered tinely

under the predecessor of section 882(c)(2). See Ardbern Co. v.

Conmi ssi oner, supra at 426.

In summary on this point, the filing deadline reflected in
section 1.882-4(a)(3)(i) and (ii), Inconme Tax Regs.,
i ncorporates significant aspects of the judicially crafted
foreign corporation tax return filing deadline and is quite
different fromrespondent’s original litigating position in 1938

in Angl o-Am Direct Tea Tradi ng Co.

(4) The majority opinion, see majority op. p. 77, suggests
that section 1.882-4(a)(2) and (3)(i), Inconme Tax Regs., is
i nconsistent with the Treasury regul ati on pronul gated in 1957;
nanmel y, sec. 1.882-4, Inconme Tax Regs. To the contrary, the
1957 reqgul ation was silent as to any tax return filing deadline
under section 882(c)(2); just as section 882(c)(2) is silent

still today as to any such deadline. Section 1.882-4(a)(2) and
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(3)(i) and (ii), Income Tax Regs., thus fills a gap not only in
t he | anguage of section 882(c)(2), but also in the | anguage of

the 1957 regulation; just as Taylor Sec., Inc. and its progeny

filled a gap in the | anguage of the predecessor of section
882(c)(2).

(5 Inits discussion of the |legislative reenactnent
doctrine, see nmpjority op. pp. 69-74, the majority opinion
ignores a significant imtation on the |egislative reenactnent
doctrine as follows:

[ The | egislative reenactnent doctrine] does not apply where

not hing indicates that the legislature had its attention

directed to the adm nistrative interpretation upon
reenactnent. [2B Singer, Sutherland Statutory Construction

§ 49:09 (6th ed. 2000).]

In this case, in reenacting section 882(c)(2) and its
predecessor, no evidence indicates that Congress had “its
attention directed” to any of the 1930s and 1940s court opi nions
involving a deadline for foreign corporations to file their tax
returns in order to preserve deductions and credits under the
predecessor of section 882(c)(2). Absent such evidence, any

application herein of the |egislative reenactnent doctrine woul d

be i nappropri ate.?

2 A vague statenent in one of respondent’s briefs that
Congress “was aware of” the early Board of Tax Appeal s and ot her
court opinions is puzzling and anbi guous.
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As the Court of Appeals for the Seventh G rcuit explained

in Bell Fed. Sav. & Loan Association v. Conm ssioner, 40 F.3d

224, 230 (7th Cir. 1994), revg. T.C. Meno. 1991-368:

However, neither * * * [the taxpayer] nor the tax court has
poi nted to any occasi on when Congress even nentioned the

ol d--or new-regulation. This fact is inportant to the
wor ki ngs of the re-enactnent doctrine for a relevant factor
inacourt’s reviewis “the degree of scrutiny Congress has
devoted to the regul ati on during subsequent re-enactnents
of the statute.” * * * [Citing National Muffler Dealers
Assoc., Inc. v. United States, 440 U S. 472, 477 (1979).]
The regul ations and statutes involved in this area are too
conplex for us to venture to assune Congress’s intent
through its silence. Therefore, we choose to not second-
guess the Treasury on this matter. The Sixth Crcuit was
correct when it stated:

The re-enactnent doctrine is nmerely an interpretive
tool fashioned by the courts for their own use in
construi ng anbi guous legislation. It is nost useful
in situations where there is sone indication that
Congress noted or considered the regulations in effect
at the time of its action. Oherw se, the doctrine
may be as doubtful as the silence of the statutes and
| egi slative history to which it is applied. * * *

[ Quoting Peoples Fed. Sav. & Loan Association v.
Conmm ssi oner, 948 F.2d 289, 302-303 (6th Gr. 1991),
revg. T.C. Menp. 1990-129.]

We al so have applied this particular limtation to the

| egi slative reenactnent doctrine. 1In Ashland G, Inc. v.

Commi ssi oner, 95 T.C. 348, 363 (1990),2 we refused to apply the

3 W also have stated that, “we do not believe that the
| egi sl ative reenactnent doctrine can be applied to bar reasonabl e
amendnents to regul ations where * * * the change is made only
prospectively fromthe date of the announcenent of the proposed
change.” Wendland v. Conm ssioner, 79 T.C. 355, 384 (1982),
affd. sub nom Redhouse v. Conm ssioner, 728 F.2d 1249 (9th Cr
(continued. . .)
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| egi sl ative reenactnent doctrine to a revenue ruling because
“Wthout affirmative indications of congressional awareness and
consideration, we decline to cloak this revenue ruling with the
aura of |egislative approval.”

(6) Finally, rather than expressing synpathy for
petitioner, see majority op. pp. 68, 72-74, whose Federal inconme
tax returns were due on Novenber 15 of each year, the fact that
petitioner filed each of its 1993, 1994, 1995, and 1996 Feder al
corporate incone tax returns on July 23, 1999, sone 2-5 years
after the return due dates and 9 years after section 1.882-
4(a)(2) and (3)(i), Income Tax Regs., was pronulgated is hardly
i ndicative of a foreign corporation seeking to conply with U S
tax | aws.

In conclusion, it is not respondent herein who is
attenpting to resurrect anything, see mgjority op. p. 84.
Rather, it is the majority opinion that would resurrect Anglo-

Am Direct Tea Trading Co. v. Conmm ssioner, 38 B.T.A 711

(1938), and that would ignore |later Board of Tax Appeal s and
Court of Appeals opinions and litigation that concluded that the
statutory | anguage of the predecessor of section 882(c)(2) was

i nconpl ete and anbi guous and necessitated the adoption and

3(...continued)
1984). Note the prospective only effective date of the
regul ation at issue herein, for taxable years ending after July
31, 1990. Sec. 1.882-4(a)(3)(i), Incone Tax Regs.
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application by the courts of a foreign corporation filing
deadl i ne for purposes of the predecessor of section 882(c)(2).

Section 1.882-4(a)(2) and (3)(i) and (ii), Incone Tax
Regs., reflects the Conm ssioner’s and the Secretary’s
consistent and simlar conclusion. The specific foreign
corporation tax return filing deadline that is reflected in the
regul ation incorporates aspects of the judicially crafted
deadline, is flexible to take into account unusual situations,
but also is nodestly tightened up to reflect updated tax
adm ni stration concerns relating to foreign corporate tax
conpl i ance.

For the reasons stated, | respectfully dissent fromthis
Opi ni on which invalidates section 1.882-4(a)(2) and (3) (i),
| ncome Tax Regs.

HOLMES, J., agrees with this dissenting opinion.
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HALPERN, J., dissenting:

| nt roducti on

This case involves the deference (if any) that we nust show
the Secretary of the Treasury’s (Secretary’s) construction of
the Internal Revenue Code. The nmmjority holds that we need show
no deference to the Secretary’ s construction found in section
1.882-4(a)(2) and (3)(i), Incone Tax Regs., inposing a tinely
filing requirement on foreign corporations. It holds the
regulation to be invalid. | disagree.

In Chevron, U S. A, Inc. v. Natural Res. Def. Council,

Inc., 467 U S. 837, 842-843 (1984), the Suprene Court set forth
a sequential approach for determ ni ng whether an agency’s
construction of a statute it adm nisters should be given

def erence:

First, always, is the question whether Congress has
directly spoken to the precise question at issue. |If
the intent of Congress is clear, that is the end of
the matter; for the court, as well as the agency, nust
give effect to the unanbi guously expressed intent of
Congress. * * * [I1]f the statute is silent or

anbi guous with respect to the specific issue, the
guestion for the court is whether the agency’'s answer
is based on a perm ssible construction of the statute.

Id. (fn. ref. omtted). That approach was reaffirnmed by the

Suprene Court in Atl. Miut. Ins. Co. v. Conm ssioner, 523 U. S

382, 389 (1998) (a case involving the validity of an incone tax
regulation), in which, with respect to the second question, the

Court added the adnonition: “[T]he task that confronts us is to
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deci de, not whether the Treasury Regul ation represents the best
interpretation of the statute, but whether it represents a

reasonabl e one. See Cottage Savings Assn. v. Conm ssioner, 499

U.S. 554, 560-561 (1991)."

Accordingly, the questions in the instant case are: (1)
Whet her, in denying a foreign corporation an all owance for
deductions and credits (w thout distinction, deductions) unless
the foreign corporation files a true and accurate incone tax
return within the time limts set forth in section 1.882-4(a)(2)
and (3)(i), Incone Tax Regs., the Secretary has contradicted the
unanbi guousl y expressed intent of Congress; and, if that cannot
be said, (2) whether the tine limts inposed by the Secretary
constitute a perm ssible construction of section 882(c)(2).

Bef ore proceeding, it may be hel pful to establish sone
termnol ogy regarding the time for filing returns. | find the
majority’s use of the term*“tinmely” confusing. For exanple, on
page 4 of its report, the majority uses the term*“tinely” to
mean both a return filed on or before the due date established
by section 6072 (see note 3) and a return filed after the due
date but before the “arbitrary 18-nonth deadline * * * devi sed
by the Secretary.” | use the term*“on-tinme” to describe a
return filed on or before the date established by the rel evant
provision of a statute and the term*“tinely” to describe a

return filed after that date but before sone date after which
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the filing would be considered untinely (e.g., the “term nal
date” described by the Court of Appeals for the Fourth Crcuit

in Blenheim Co. v. Comm ssioner, 125 F.2d 906, 910 (4th G

1942), affg. 42 B.T.A 1248 (1940)).

1. Fi rst Questi on: Has Congress Directly Spoken to the
Preci se Question at |ssue?

If a foreign corporation files its incone tax return on or
before the due date prescribed in section 6072(c), the returnis
on-tinme. Moreover, no provision of subtitle F deprives a
foreign corporation of the benefit of deductions clainmed on a
return sinply because the return was not on-tinme. Indeed, in

Angl o-Am Direct Tea Trading Co. v. Conmmissioner, 38 B.T.A 711

(1938), our predecessor, the Board of Tax Appeals (the Board),
hel d that section 233 of the Revenue Act of 1928, ch. 852, 45
Stat. 849 (a precursor to section 882(c)(2)), could not be read
to make an on-time return a prerequisite to a foreign
corporation’s having the benefit of deductions to which it was
otherwise entitled: “[I]f Congress had intended to deprive a
foreign corporation of its right to * * * [a deduction] if it

did not file its return within the tine prescribed, we think it

woul d have said so.” 1d. at 715 (enphasis added). Thereafter,
however, both the Board and the Court of Appeals for the Fourth
Crcuit acknow edged that the all owance of deductions to a

foreign corporation was a privilege, which should be term nated

at sone point to assure the proper adm nistration of the incone
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tax. Georday Enters. v. Conm ssioner, 126 F.2d 384, 388 (4th

Cr. 1942), affg. a B. T. A Menorandum Qpi ni on; Bl enheim Co. V.

Conmi ssi oner, supra at 909-910; Ardbern Co. v. Conm ssioner, 120

F.2d 424 (4th Gr. 1941), nodifying and remanding 41 B. T. A 910

(1940); Taylor Sec., Inc. v. Conm ssioner, 40 B.T. A 696, 703

(1939) .

In Bl enheim Co. v. Conm ssioner, supra at 908, the Court of

Appeal s did state that section 233 of the Revenue Act of 1934,
ch. 277, 48 Stat. 737, “contains no reference to a tine
element.” It found, however, that the return filed by the

t axpayer was “[n]evertheless * * * not a sufficient or tinely
conpliance with Section 233 to entitle the petitioner to the
deductions clained therein.” 1d. (enphasis added). It held
that, in subjecting foreign corporations to section 233 of the
1934 Act, “Congress conditioned its grant of deductions upon the

tinely filing of true, proper and conplete returns.” |d. at 909

(enphasi s added).

In Taylor Sec., Inc. v. Conm ssioner, supra, the Board

concl uded that, once the Conm ssioner determ ned a deficiency in
tax, a taxpayer could not avoid the effect of section 233 by
thereafter filing a return. The Board stated:

[We are unable to conclude that in enacting section
233 * * * it was the intention of Congress that
delinquent returns filed by a foreign corporation
after the respondent’'s determ nation should constitute
the returns required as a prerequisite to the

al l omance of the credits and deductions ordinarily
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allowable to the corporations. * * * |n view of such
a specific prerequisite it is inconceivable that
Congress contenpl ated by that section that taxpayers
could wait indefinitely to file returns and eventually
when the respondent determ ned deficiencies agai nst
themthey could then by filing returns obtain all the
benefits to which they woul d have been entitled if
their returns had been tinely filed. Such a
construction would put a prem um on evasion, since a

t axpayer woul d have nothing to lose by not filing a
return as required by statute.

Id. at 703-704.

More recently, in Espinosa v. Conmm ssioner, 107 T.C. 146

(1996), the issue was whether untinely returns filed by a
nonresi dent alien individual were sufficient to avoid the

di sal | owance of deductions under section 874(a) (which contains
| anguage virtually identical to the | anguage in question in
section 882(c)(2)). W upheld the disallowance of deductions
under section 874(a), concl uding:

[While sections 874(a) and 882(c)(2) contain no
explicit time limt, the policy behind these

provi sions, as applied by the case |law, dictates that
there is a cut-off point or ternmnal date after which
it is too late to subnmt a tax return and claimthe
benefit of deductions. |f no cut-off point existed,

t axpayers would have an indefinite tine to file a
return, and these provisions would be rendered
meani ngl ess. * * *

Id. at 157 (enphasi s added).

As the above discussion suggests, no case has said that
section 822(c)(2) does not (or its precursors did not) nake
tinely filing a prerequisite to receiving the benefit of

deductions. Nor does the body of cases discussing section
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822(c)(2) and its precursors provide gui dance of general
applicability concerning tineliness; it nerely resolves issues
created by unique fact patterns on a case-by-case basis.
Al t hough those cases do not unanbi guously establish the limts
of tinmeliness, they clearly establish that tinely filing is
requi red. Those cases treat section 882(c)(2) as if it were
inconplete: Tineliness is required, but tineliness is not
defined. Tineliness is anchored by section 6072 to the date
required for filing the return, but neither section 882(c)(2)
nor any other provision of the Code tells us when the line runs
out. This case does not involve the question of whether a line
can be drawn to enforce section 882(c)(2); that has al ready been
decided in the affirmative. This case involves the question of
who gets to draw the line: the courts or the Secretary? The
clearly expressed intent of Congress to the contrary not being
apparent, the Secretary is not deprived of his authority under
section 7805(a) to drawthat line (i.e., to establish needful
rul es and regul ations for the enforcenment of section 882(c)(2)).

[11. Second Question: Is the Secretary’s Requl ati on Based on a
Perm ssible Construction of the Statute?

Havi ng reached the second step in our sequential analysis,
the question that we nust answer is whether the tinely filing
rule found in section 1.882-4(a)(2) and (3)(i), Incone Tax

Regs., is based on a perm ssible construction of the statute.
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In Chevron, US.A , Inc. v. Natural Res. Def. Council, Inc., 467

U S at 843-844, the Suprene Court said:

| f Congress has explicitly left a gap for the agency

to fill, there is an express del egation of authority

to the agency to elucidate a specific provision of the

statute by regulation. Such |egislative regulations

are given controlling weight unless they are

arbitrary, capricious, or manifestly contrary to the

statute. Sonetines the legislative delegation to an

agency on a particular question is inplicit rather

than explicit. |In such a case, a court may not

substitute its own construction of a statutory

provision for a reasonable interpretation made by the

adm ni strator of an agency. [Fn. refs. omtted.]

Section 882(c)(2) does not specifically nake the all owance
of deductions to a foreign corporation contingent on a tinely
filed return, nor does it grant the Secretary express authority
to prescribe regulations defining tinmeliness for purposes of
section 882(c). In pronulgating section 1.882-4(a)(2) and
(3)(i), Income Tax Regs., the Secretary exercised his rul emaking
authority under section 7805(a), which gives the Secretary
general authority to "prescribe all needful rules and
regul ations for the enforcenent” of the Internal Revenue Code.

See T.D. 8322, 1990-2 C. B. 172.' The appropriate standard for

! In Boeing Co. v. United States, 537 U. S. 437, 448 (2003),
the Supreme Court said of another Treasury regul ation issued
under the authority of sec. 7805(a): “Even if we regard the
chal | enged regul ation [sec. 1.861-8(e)(3) (1979), Incone Tax
Regs.] as interpretive because it was promnul gated under 8§
7805(a)'s general rul emaking grant rather than pursuant to a
specific grant of authority, we nust still treat the regulation
wi th deference. See Cottage Savings Assn. v. Conm ssioner, 499
U S. 554, 560-561 (1991).”
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determ ni ng whet her section 1.882-4(a)(2) and (3)(i), Incone Tax
Regs., is based on a perm ssible construction of section
882(c)(2) is whether it represents a “reasonable” interpretation

of that section. See Atl. Mut. Ins. Co. v. Conm ssioner, 523

U S at 389.2

To be nore specific, we nust determ ne whether the 18-nonth
limtation found in section 1.882-4(a)(3), Income Tax Regs., is
reasonabl e, since the otherwi se applicable filing limtation
found in section 1.882-4(a)(2) and (3)(i), Incone Tax Regs.,
construes the statute in a simlar (indeed, in a nore generous)
manner than the courts have construed it. See Judge Swift’s

dissent p. 90. | have already quoted our report in Espinosa v.

Conm ssi oner, supra, to the effect that the policy behind

section 882(c)(2) inplies a cutoff point or termnal date after
which it is too late to submt a tax return and claimthe
benefit of deductions. The question is thus one of |ine

drawi ng, and the majority has failed to convince ne that the
line drawn by the Secretary is unreasonable. Judges Hol nes and
Swi ft have adequately dealt with the majority’s conclusion to

the contrary, and | have nothing to add. | also fully join

2 | amnot ready to join Judge Hol nes in concluding that,
in United States v. Mead Corp., 533 U. S. 218 (2001), the Suprene
Court “clarified the law, by conflating the standard of
‘reasonabl eness’ wth the standard of ‘arbitrary, capricious, an
abuse of discretion, or otherwi se not in accordance with law "
Judge Hol nes’ s dissent p. 141.
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Judge Hol nmes’s criticismof the majority’s distinction of Natl.

Cable & Tel ecomm Association. v. Brand X Internet Servs., 545

UusS _, 125 S. . 2688 (2005). Since we are faced here with a
guestion of |line drawing, the Secretary’ s reasonably drawn |ine
necessarily supersedes the line drawn by any court. See Natl.

Cable & Tel ecomm Associ ati on, supra at 2700.

| V. Concl usi on

For the reasons stated, | would uphold section 1.882-
4(a)(2) and (3)(i), Income Tax Regs., as a reasonabl e exercise
of the Secretary’s authority under section 7805(a) to draw
l'ines.

SWFT, J., agrees with this dissenting opinion.
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HOLMES, J., dissenting: The issue in this case is easy to
understand. Section 882(c)(2) denies foreign corporations that
have U. S. incone the benefit of the deductions and tax credits
they would otherwise get if they fail to file returns “in the
manner prescribed by subtitle F.” Section 6072--which is part
of the Code’'s subtitle F--inposes atinme limt for filing
foreign corporate returns. Before 1990, courts had construed
the phrase in section 882(c)(2)--“in the manner prescribed by
subtitle F’--as neaning neither “foreign corporations nust file
their returns by the deadline set in section 6072" nor “foreign
corporations have till the end of tinme to file,” but rather that
“foreign corporations have only until the Secretary, after a
reasonable tine, prepares a substitute return.” The regulation
that we invalidate today replaced the old “reasonable tine
standard” with an 18-nobnth grace period! beyond section 6072's
deadl i ne, and repl aced the preparation of a substitute return
wth a witten notice. The 18-nonth grace period m ght be
shorter or longer than the old judicially-constructed one. It

i's undeni ably nore definite.

1 As Judge Swi ft carefully explains, see dissent supra pp.
90-93, the disputed regulation is fairly conplex and establishes
a nunber of exceptions to the general 18-nmonth rule; for
sinplicity’s sake, | refer to the regulation as creating an 18-
nmont h grace peri od.
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Uphol ding this regul ation should be alnost trivially easy.
“So long as the Comm ssioner issues regulations that ‘inplenent
t he congressional nmandate in sonme reasonabl e manner,’ * * * we
nmust defer to the Conm ssioner’s interpretation. Only if the
code has a neaning that is clear, unanbiguous, and in conflict
with a regul ation does a court have the authority to reject the
Comm ssioner’s reasoned interpretation and invalidate the

regul ation.” Redlark v. Conm ssioner, 141 F.3d 936, 939 (9th

Cir. 1998), revg. 106 T.C 31 (1996). For the Secretary to
issue a regulation giving a clear 18-nonth grace period doesn’t
contradict anything in the Code, at |east anything clearly and

unanbi guously in the Code.?

2 Qur Court has net with limted success in finding
regul ati ons unreasonabl e after the extensive review of the sort
we do today. See Pac. First Fed. Sav. Bank v. Comm ssioner, 94
T.C. 101 (1990) (invalidating sec. 1.593-6(b)(1)(iv), Incone Tax
Regs. after plenary review of statute and | egislative history),
revd. 961 F.2d 800, 805 (9th Cr. 1992) (“we cannot usurp the
Treasury’s authority and invalidate the regulation unless it is
an unreasonabl e construction”), disagreed with by Peoples Fed.
S&L v. Conmm ssioner, 948 F.2d 289, 300 (6th Cr. 1991) ("a court
may not substitute its own construction for the reasonabl e
interpretation of an agency”), disagreed wth again by Bell Fed.
Sav. & Loan Association v. Conm ssioner, 40 F.3d 224,227 (7th
Cr. 1994), revg. T.C. Meno. 1991-368 (“choice anong reasonabl e
interpretations is for the Conm ssioner, not the courts”), and
finally abrogated, Cent. Pa. Sav. Association & Subs. v.

Commi ssioner, 104 T.C. 384 (1995); see also Redlark v.

Commi ssioner, 106 T.C. 31 (1996) (invalidating sec. 1.163-

9T(b)(2)(i)(A), Tenporary Inconme Tax Regs., 52 Fed. Reg. 48409

(Dec. 22, 1987) after plenary review of statute and | egi sl ative

history), revd. 141 F. 3d 936 (9th Cr. 1998) (using |anguage

quoted in text above), disagreed with by Allen v. United States,
(continued. . .)
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| respectfully dissent, because today’ s opinion |ays down
new and m sleading trails through three different parts of the
jungle of adm nistrative | aw

1 It m sapplies the plain neaning rule;

1 It greatly extends the doctrine of |egislative
reenactnent to overturn a regulation; and

It rejects the recent teaching of the Suprene
Court in Brand-X® on the necessity of deferring
to an adm nistrative agency’s decision to issue a
regul ati on overturni ng casel aw.

| also wite separately to highlight what | think is a
serious confusion in the appropriate way we should revi ew
regul ati ons that have gone through notice-and-comment
rul emeki ng, especially those that change existing law. Mich of
the majority’s exhaustive recitation of the history of section

882 and its regulation arises fromthe different factors that we

2(...continued)
173 F. 3d 533 (4th Cr. 1999) (regul ation need not be “best
possi bl e nmeans of inplenenting the statute” if it’s reasonable),
and di sagreed again with Kikalos v. Comm ssioner, 190 F.3d 791,
796-797 (7th Cr. 1999), revg. T.C. Meno. 1998-92 (“[i]t is not
our role to determ ne the nost appropriate interpretation of the
statute, but sinply to assess whether the regulation reflects a
reasonabl e construction”), and finally abrogated, Robinson v.
Comm ssioner, 119 T.C. 44 (2002).

3 Natl. Cable & Telecomm Assn. v. Brand X Internet Servs.,
546 U.S. , 125 S. Ct. 2688 (2005).
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use in applying National Miffler* conpared to Chevron.® This

case may therefore be a good vehicle for appellate guidance on

whet her National Miuffler continues to be in good working order

after Chevron, Mad,® and Brand X.

l.
The majority begins its analysis, as | agree we shoul d,
wi th the question of whether section 882's phrase “in the manner
prescri bed by subtitle F’ has an unanbi guous neani ng. Wet her

National Muffler or Chevron applies, there is no doubt that if

Congress has spoken on the issue, no regulation in conflict can
survive. “If the intent of Congress is clear, that is the end
of the matter; for the court, as well as the agency, nust give
effect to the unanbi guously expressed intent of Congress.”

Chevron, 467 U.S. at 842-843; see also National Miffler, 440

US. at 476.
But what materials should a court | ook at to deci de whet her

a statutory phrase is unanbi guous? The answer is in Natl. RR

Passenger Corp. v. Boston & Maine Corp., 503 U S. 407, 417

(1992) (citations omtted): *“a court nust |look to the structure

4 National Muffler Dealers Assn., Inc., v. United States,
440 U. S. 472 (1979).

5 Chevron U.S.A., Inc., v. Natural Resources Defense
Council, Inc., 467 U S. 837 (1984).

6 United States v. Mead Corp., 533 U S. 218 (2001).
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and | anguage of the statute as a whole. |If the text is
anbi guous and so open to interpretation in some respects, a
degree of deference is granted to the agency.”’

The majority crane their necks away fromthe actual words
of section 882 and its place in the Code to | ook at whether the
regul ati on “adopts respondent’s unsuccessful litigating
position, with total disregard for judicial precedent,” majority
op. p. 63, and at the legislative reenactnent doctrine, majority
op. p. 62 note 18. As | discuss later on, these factors are
only relevant, if at all, in reviewing a regulation based on a
text that we’ ve already found to be anmbi guous. The majority’s
strongest point, though, is their catal oging of the various
times in the Code where a phrase like “at the tine and in the
manner prescribed” appears. The absence of the first part of
t he phrase, they reason, neans that the second part--“in the

manner prescribed” has no “tine elenment” because Congress nust

" Whether a court should look to the text alone in deciding
if a statute is anmbiguous, as in Natl. R R Passenger, or to the
text plus legislative history, as Chevron inplies, see Chevron,
467 U.S. at 842, is a matter of sone controversy. See Coke v.
Long Island Care at Honme, Ltd., 376 F.3d 118, 127 n.2 (2d G
2004) (collecting cases); see also Tax Analysts v. Conmm ssioner,
350 F.3d 100, 103-104 (D.C. Cr. 2003); Hosp. Corp. of Anerica &
Subs. v. Conm ssioner, 348 F.3d 136, 144 (6th G r. 2003) affg.
107 T.C. 73 (1996). It doesn’'t matter in this case because the
| egislative history of section 882 shows no congressional intent
one way or the other about when a foreign corporation nust file
its return to avoid | oss of deductions. See infra p. 122.
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have known what it was doing when it included “manner” and |eft
out “time”. Majority op. pp. 58-60. They concl ude:

We understand that use [i.e., of the word
“manner”] to refer to itens of information
and not to refer to the tinme for the filing
of a return or the furnishing of any other
docunent. We conclude that Congress, by
using only the word “manner” in section
882(c)(2), did not intend to include in that
provi sion any elenent of tine.* * *

Mpjority op. pp. 61-62.8
This was also nore or | ess the reasoning of our

predecessor, the Board of Tax Appeals, in Anglo-Am Direct Tea

Trading Co. v. Conm ssioner, 38 B.T.A 711 (1938). But there

are at least two problens with this reasoning. The first is
that, as is usually the case wwth a statute as old and over grown
as the Code, there are counterexanples of the use of the word
“manner.” Consider, for exanple, section 179(c). This section
gi ves smal |l businesses the option of expensing capital

purchases. Such an election “shall be made in such nanner as

the Secretary may by regul ations prescribe.” He prescribed such

8 The Code governs the “place” of filing returns as well as
their “time” and “manner.” Part VII of subtitle F has detailed
rul es, which the IRS has supplenented with extensive regul ati ons.
Treas. Regs. 1.6091-1, 20.6091-1, 25.6091-1, 31.6091-1, 40.6091-
1, 41.6091-1, 44.6091-1, 53.6091-1, 55.6091-1, 156.6091-1,
157.6091-1T, 301.6091-1, 1.6091-2, 1.6091-3, 1.6091-4. G ven
today’ s narrow readi ng of “manner prescribed under subtitle F,”
we may soneday have to decide whether a return that a foreign
corporation intentionally sends astray could trigger a | oss of
deduct i ons.
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a regulation, sec. 1.179-5(a), Incone Tax Regs., and it
restricts the tinme in which a taxpayer can nmake this el ection,
given the practical needs of a tax system based on periodic
returns. The sane is true of elections by a reciprocal insurer
under section 835(c)(2), which requires a consent “in such
manner as the Secretary shall prescribe.” The Secretary
prescri bed the manner in a regulation, which again requires
filing of such consents by a particular time. See sec. 1.826-
1(c), Incone Tax Regs.

This is hardly surprising. Wile | agree that we should
al ways construe the words of a statute to have their original
public neaning, it is also true that we can--indeed, we shoul d--
recogni ze that even tax statutes are witten against a
background of common | aw | egal usage. And it is generally the
case that when a legal instrunment omts explicit tinme limts to
do sonething permtted or required, it does not ordinarily nean
that there are no tine [imts at all. See 1 Restatenent,

Contracts 2d, sec. 41 (1981); 1 Corbin, Corbin on Contracts,

sec. 2.16 at 203 (1993) (“[i]f the offeror has not conmunicated
a specific time limt wth sufficient definiteness, the power of
acceptance by the offeree continues for a reasonable tine * * *
[wW hat is a reasonable tinme, in any case, is a question of fact
to be determ ned by a consideration of all the circunstances

exi sting when the offer [is made]”); e.g., Staples v. Pan-Am
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Vl| Paper & Paint Co., 63 F.2d 701, 702 (3d Cr. 1933) (as

offer “contained no tine [imtation for acceptance, it was
i ncunbent upon the plaintiff to accept wwthin a reasonabl e

time”); Mnneapolis & St. Louis RR Co. v. Colunbus Rolling-

MIIl Co., 119 U. S. 149, 151 (1886) (“[i]f the offer does not
limt the tinme for its acceptance, it nust be accepted within a
reasonable tinme”).

|’ m not saying that we need to canvass contract law to
construe the Code, only suggesting that the observation that
Congress used the word “manner” w thout specifying “tinme” is not
the end of the argunent. The context in which the word occurs
suggests that inputation of a reasonable tine limt is not a
departure fromthe ordinary | egal neaning of the word--any nore
than i nputation of a reasonable delivery time in a contract for
delivery of specified goods, 1 Restatenent, Contracts 2d sec. 33
(1981), or inputation of a reasonable tine for closing a
conveyance of property, 1 Restatenent, Property (Mortgages) 3d
sec. 7.2 (1997) would be. And before today, | knew of no place
in the Code where a Court has held that “manner” w thout “tine”
means “anytine at all.”

The reason for inputing sone tinme limts on filing returns
or making elections is one of practical necessity. And this is

where the majority’ s invocation of Anglo-Anerican is so

unintentionally radical, because the second problemwth its
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di scussion of the plain nmeaning of “manner” is that it

m sunder st ands the inport of the many opinions fromthe 1930s
and 1940s that in effect did set a filing deadline for foreign
corporations if they wanted to qualify for deductions and ot her

credits. The BTA's opinion in Taylor Securities Inc. v.

Conm ssioner, 40 B.T.A 696 (1939), and the opinions of the

Fourth Grcuit in Ardbern Co. v. Conm ssioner, 120 F.2d 424 (4th

Cr. 1941), nodifying and remanding 41 B. T.A. 910 (1940);

Bl enheim Co. v. Conmm ssioner, 125 F.2d 906 (4th Cir. 1942),

affg. 42 B.T. A 1248 (1940); and Georday Enterprises v.

Conm ssioner, 126 F.2d 384 (4th Gr. 1942), all disagreed with a

readi ng of Anglo-Anerican as disallowing any limts on |ate

filing.

As the Board of Tax Appeals explained in Taylor Securities:

In view of such a specific prerequisite [that
foreign corporate taxpayers file tax returns]
it is inconceivable that Congress contenpl ated
by that section that taxpayers could wait
indefinitely to file returns and eventual |y
when the respondent determ ned deficiencies
agai nst themthey could then by filing returns
obtain all the benefits to which they woul d
have been entitled if their returns had been
tinely filed. Such a construction would put a
prem um on evasi on, since a taxpayer woul d have
nothing to lose by not filing a return as
required by statute.

40 B. T. A. at 703-04.
The Fourth G rcuit recognized | ong ago that Tayl or

Securities was an i nnovati on. Bl enheim 125 F.2d at 910. It is
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therefore Tayl or Securities, not Angl o-Anerican that was--until

today, at least--the controlling pre-regulation case. And Tayl or
Securities accommbdat ed the Conm ssioner’s need for sone point at
whi ch he coul d assess del i nquent taxes owed by a foreign
corporation that had failed to file its own return. Taylor
Securities and its progeny were precisely the sort of case-by-
case devel opnent of reasonabl eness that one woul d expect in
response to the absence of a specific nmention of time in section
882.

VWhere our Opinion | eaves the Conm ssioner after today’s
ruling is very unclear.® Current |IRS practice, even when the
Comm ssi oner prepares a substitute return under section 6020(b),
is to encourage nonfilers to prepare and file a return, if for no
other reason than to stop the addition to tax for failure to

tinely file. See sec. 6651(g)(1), (a)(1); In re Rank, 161 B.R

406 (N.D. Onio 1993) (noting nunber of exceptions to recognition
of substitute return, giving taxpayer continuing incentive to
file); Saltzman, IRS Practice & Procedure, par. 4.02 (citing
exanpl es in Code where taxpayer may file a return after

substitute return prepared to chall enge Conm ssioner’s

°® The majority seems to soften its anal ysis by suggesting at
a couple points that the Comm ssioner can still enforce section
882 by again preparing substitute returns. See majority op. pp.
65 note 22, 75. But the Opinion also states that this cannot be
an “absolute and rigid rule.” Majority op. p. 74 note 28.



-119-

determ nations). If the majority’s hesitance to explicitly

overrule Taylor Securities is an endorsenent of what was, over 60

years ago, “the generally accepted rule concerning the nunber of
returns which may be filed,” majority op. p. 75 note 28, quoting
Bl enheim 125 F.2d at 910, it will just cause nore confusion
given the intervening evolution in the effect of substitute
returns.
.

Havi ng concl uded that the plain | anguage of section 882

i nval idates the regulation, the majority could have stopped.

I nstead, as an alternative holding, it goes on to analyze the

reasonabl eness of the regul ation under National Miffler--asking
whet her the regulation “(harnonizes with the plain | anguage of
the statute, its origin, and its purpose.)” Mjority op. p. 55

(quoting National Muffler, 440 U S. at 477).

Appl ying National Miuffler, the majority concludes that the

regulation is out of tune with the statute not just because it
fails to harnonize with section 882's plain | anguage but because
the regul ati on:

| is “not a ‘substantially contenporaneous
construction of the statute,’”

“merely adopted respondent’s unsuccessf ul
litigating position,”

“conflicts wth the agency’ s previous
interpretation of the same statute,”
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had been in effect for only a short tinme before
bei ng chal | enged,

was not issued after a revision to section 882,
and

1 was not relied on by petitioner to his detrinent.
See majority op. pp. 65-67.

Each of these statenents is at |east arguably true--though
it seens a stretch to say that a bright-line 18-nonth grace
period is so substantially different fromthe old reasonabl e-
time-before-letting-the-1RS-bring-the-curtain-down-by-filing-a-
substitute-return test as to be in “conflict”. And each of the
factors the majority cites is concededly relevant in a National
Muffl er analysis. These counts, though, don’'t add up to a
successful indictnent of the regulation’s reasonabl eness. For
what really seens to trouble the majority is that this regul ation
was promul gated years after section 882 or its predecessor was
enacted, and that it disregarded the caselaw that had built up in
the neantinme. These related issues are the “legislative
reenact nent” and “Brand- X’ probl ens.

A

According to the majority, the |egislative reenactnent
doctrine nmeans that “Congress is presuned to have known of the
adm nistrative and judicial interpretations of a statutory term
reenacted w thout significant change and to have ratified and

included that interpretation in the reenacted term” Majority
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op. p. 69. The mpjority then marches through the history of the
reenact nents of section 882--both the great codifications of
1939, 1954, and 1986, and a m nor anendnent (having nothing to do
with the filing requirenent) in 1966--before reaching its
concl usion that Congress “was m ndful of the relevant judicial
interpretations and included within the reenacted text the
judiciary’s interpretation.” Majority op. p. 70.
| don't agree that this is right formulation of the

| egi sl ative reenactnent doctrine, at least when it is used to
i nval i date, rather than uphold, a regulation. 1In a |engthy
di scussion of the doctrine, the D.C. G rcuit held:

The district court mstakenly relied on the

famliar notion that Congress is presuned to

be aware of adm nistrative interpretations of

a statute or regulation when it adopts such

| anguage in a statute. Though courts have

stated this general proposition, usually as a

defense to a |ater attack against the sane

interpretation, no case has rested on this

presunption alone as a basis for hol ding that
the statute required that interpretation.* * *

AFL-CIO v. Brock, 835 F.2d 912, 916 n.6 (D.C. Cir. 1987).

Even if we wanted to be pioneers, | amquite |leery of the
majority’s forrmulation. Elsewhere in Brock, the DDC. Crcuit
summari zed its understanding of the doctrine to require “express
congressional approval of an admnistrative interpretation if it

is to be viewed as statutorily mandated.” [d. at 915. O her
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appel l ate courts have |ikewi se been careful in limting the
doctri ne:

1 “Mere reenactnent is insufficient. It nust also
appear that Congress expressed approval of the
agency interpretation. That is to say, the
doctrine applies when Congress indicates not only
an awareness of the admnistrative view, but also
takes an affirmative step to ratify it.” |lsaacs
v. Bowen, 865 F.2d 468, 473 (2d Cr. 1989);

“When the congressional discussion preceding
reenact nent nmakes no reference to the * * *

regul ation, and there is no other evidence to
suggest that Congress was even aware of the * * *
interpretive position[,] ‘we consider the * * *
reenactnent to be without significance.’”* * *

Am Bankers Ins. Gp. v. United States, 408

F.3d 1328, 1335-36 (11th G r. 2005) (quoting

Am Online v. United States, 64 Fed. d. 571, 580-
581 (2005)).

See al so Peopl es Fed. Sav. & Loan Association. of Sidney v.

Comm ssi oner, 948 F.2d 289, 302 (9th Gr. 1991) (doctrine is

“nost useful in situations where there is sone indication that
Congress noted or considered the regulations in effect at the
time of its action”).

The majority’s reliance on | egislative reenactnent should
have ended when it could find no affirmative evi dence that
Congress knew of any of the Fourth G rcuit or BTA cases that it
describes. The legislative history that the majority quotes and
summari zes features only vague references to “existing law.”

Majority op. p. 73.
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O course, the majority al so describes at great length the
absence of even a nmention of a tinely filing requirenent in any
of the various legislative histories that it pores through. They
reason that the absence of any disagreenment with the existing BTA
and Fourth Crcuit precedents shows that Congress intended to
ratify those precedents. See mpjority op. pp. 70-71. This is an
innovation. |If taken seriously, it would freeze existing
judicial constructions and I RS regul ations in place whenever
Congress reenacted a portion of the Code, forcing us to treat
themas if they were part of the statutory |anguage and bl ocki ng
the Secretary from changing regul ati ons w t hout persuadi ng
Congress to change the Code.

Thi s cannot be right.

B

The majority is, | think, also wong about the anmount of
deference the Secretary owes to casel aw when he wites a
regul ation.

This is the Brand-X problem In that case, the FCC had
i ssued a declaratory rule interpreting the term “tel econmuni ca-
tions service” under its general authority to enforce the
Tel ecomuni cations Act of 1934. Brand X, 125 S. C. 2688, 2695
(2005). According to this new regul ati on, broadband cabl e nodens
were not a “tel ecomunication service.” This was a change in the

law, at least in the Ninth Crcuit, because in AT&T Corp. V.
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Portland, 216 F.3d 871, 880 (9th Cr. 2000), that court had
specifically ruled that broadband cabl e nodens were a
“tel ecommuni cations service.”

The Supreme Court began its analysis by citing the FCC s
broad grant of regulation-witing power--very simlar to the
Secretary’s in section 7805(a)--of prescribing “such rules and
regul ations as may be necessary in the public interest.” Brand
X, 125 S. . at 2699. The Court recogni zed that the regul ation
di d change existing casel aw but reasoned:

A court’s prior judicial construction of a
statute trunps an agency construction
otherwi se entitled to Chevron deference only
if the prior court decision holds that its
construction follows fromthe unanbi guous
terms of the statute and thus | eaves no room
for agency discretion.* * *

Id. at 2700.

The majority distinguishes Brand X in several ways:

| the FCC gave a nore careful consideration of
devel opnments in the field than the Secretary did
her e;

Brand X did not involve a change in the agency’s
own interpretation;

the FCC was not a party in the court case whose
holding it was reversing; and

the FCC s new regul ati on was pronul gated only five
years after the contrary casel aw

Majority op. pp. 78-8L1.
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These distinctions should not make a difference--the Suprene
Court did not bal ance careful ness of consideration, prior
litigation history, or the anmount of tinme that had passed between
the casel aw and the new regulation. It sinply |ooked to see if
t he agency had been del egated broad regulatory authority and
whet her its construction of an ambi guous statutory phrase was
reasonable. Brand X, 125 S. C. at 2700-2702. Conflicting
precedent woul d have mattered only if that precedent had held the
phrase “tel ecomuni cations service” to have an unanbi guous
meani ng contrary to the regulation. [d. at 2700. And in this
case, the majority can point to no precedent that holds the
absence of a tinme restriction in section 882 unanbi guously neans
that there is no tine restriction.

[T,

Fi ndi ng the regul ati on unreasonabl e under National Miffler,

even if section 882 is anbi guous, raises sone very difficult
issues at the intersection of admnistrative and tax law. |
think the majority has erred, both in relying so heavily on the
di sputed regulation’s change to existing law and in being so
skeptical about whether Brand X even applies to tax regul ations,
majority op. p. 77. | also think those errors are exanpl es of
how di fficult sone of these issues have proven to be for trial
courts conscientiously trying to follow their review ng courts’

precedents. In the spirit of Eberhart v. United States, 546 U.S.
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., 126 S. . 403, 407 (2005), revg. 388 F.3d 1043 (7th Cr
2004), | think it inportant not to hide these troubl esone issues
and hope that their effects in this case will help those likely
to review our deci sion.

A
The first issue is whether it is still correct to say, as we
did ten years ago, that
we are inclined to the view that the
i npact of the traditional, i.e., National
Muffl er standard, has not been changed by
Chevron, but has nerely been restated in

a practical two-part test * * *

Central Pa. Sav. Association & Subs. v. Conm ssioner, 104 T.C

384, 392 (1995) (quoted at majority op. p. 56). Both National
Muf fl er and Chevron do tell courts to review regul ations for
their reasonabl eness. But the factors that each test tells us to

consider can be quite different.

National Muffler--at |east as our Court has applied it--
requires a top-to-bottomreview of the regulation to see if it is
in harnmony with the “plain | anguage of the statute, its origin,

and its purpose.” National Muffler, 440 U S. at 477. It

requires us to consider whether a regul ation:

is a substantially contenporaneous
construction of the statute by those
presunmed to have been aware of
congressional intent. |If the regulation
dates froma later period, the manner in
which it evolved nerits inquiry. O her
rel evant considerations are the | ength of
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time the regul ation has been in effect,
the reliance placed on it, the consistency
of the Comm ssioner’s interpretation, and
the degree of scrutiny Congress has
devoted to the regul ation during
subsequent re-enactnents of the statute.

* * %

National Muffler gives great weight to the consistency of an

agency’s position over tine, consistency with judicial prece-
dent, ! and any reliance interest the public m ght have

devel oped. This makes a regul ation that changes existing | aw
nore likely to be invalidated. And this is logical--if a court
has to consider factors focusing on the Secretary’ s justification
for changing his position, there will be sone cases where they

will be decisive. See, e.g., Pac. First Fed. Sav. Bank v.

Commi ssioner, 94 T.C 101 (1990) (discussed supra note 2).

Chevron review pl aces substantially | ess enphasis on
justification for regulatory change. It expressly recognizes
that there can be a range of perm ssible alternatives, and
directs a court to decide only if the agency’s regulation is “a

perm ssi bl e construction of the statute.” Chevron, 467 U S. at

10 This seens to be a special concern for our Court. See,
e.g., Ga. Fed. Bank v. Conm ssioner, 98 T.C 105, 114 (1992)
(later vacated and remanded) (regul ations contrary to judici al
precedents “created a greater inconsistency than they resolved”);
Redl ark, 106 T.C. at 57 (“The nuts and bolts of this case is that
t he Comm ssioner continues to disagree with the pre-TRA judici al
view'); see also majority op. p. 63 (deference unwarranted where
Secretary has “total disregard to firmy established judici al
precedent”).
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843. After Chevron, “there is a range of perm ssible
interpretations * * * [and] the agency is free to nove from one
to another, so long as the nost recent interpretation is

reasonable its antiquity should make no difference.” Barnhart v.

Walton, 535 U. S. 212, 226 (2002) (Scalia, J., concurring in part
and concurring in judgnent).

It’s inportant to recogni ze that, in nost cases, applying

either National Muffler or Chevron will end up producing the sane
result--when a statute is anbi guous, agencies do have

consi derable |l eeway in devising regulations that clarify the | aw
But the nost inportant class of cases in which results under the
two tests diverge is the one into which this case falls--when an
agency wites a regulation that changes existing law, either in
the formof a previous regulation or judicial construction. The
Suprene Court has consistently held that Chevron all ows such
reversal s. Chevron is such an inportant case because it was so

explicit in recognizing that resolution of anbiguities in a

11 See, e.g., Brand X, 545 U.S. _ , 125 S. C. at 2699
(2005) (agency reversal permssible as it is charged with
interpreting anbi guous statutes); Smley v. Ctibank (South
Dakota), N. A, 517 U.S. 735, 742 (1996) (prior contradictory
agency position is not fatal); Rust v. Sullivan, 500 U S. 173,
186- 187 (1991) (changing circunstances require that an agency’s
position not be “carved in stone”). O course, such changes are
perm ssi bl e under National Miuffler too. (Indeed, National
Muffl er involved a regulation that changed existing |law. 440
U S at 481-483.) But they would seemto be | ess probable
because of the National Miuffler factors that concentrate on
consistency in the | aw over tine.
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statute is nore “a question of policy than of law. * * * \Wen
Congress, through express del egation or the introduction of an
interpretive gap in the statutory structure, has del egated
policy-making authority to an adm nistrative agency, the extent
of judicial review of the agency’ s policy determnations is

limted.” Pauley v. BethEnergy Mnes, Inc., 501 U'S. 680, 696

(1991).
We have, in sone cases at |east, viewed the decision to

anal yze a regul ation under National Miuffler as a mandate to

undertake a review of the Secretary’s |egal analysis, construing

“reasonabl eness” under National Miffler alnost as neaning “the

nost reasonabl e construction.” Conpare the majority’ s analysis
in today’'s Opinion to the mnimal deference given regul ations

under Skidnore v. Swift & Co., 323 U S. 134, 140 (1944): *“The

weight * * * in a particular case wll depend upon the

t hor oughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and | ater pronouncenents,
and all those factors which give it the power to persuade, if

| acki ng power to control.”

This “hard | ook” deference sinply doesn’'t reflect the
contenporary understanding of admnistrative |aw that regul ati ons
are a way to nake policy choices, not just a way to interpret
anbi guous statutory phrases. | agree with the majority that the

judicial interpretations of section 882(c)(2) in the years before
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the regul ation was issued are nore in keeping wth the actual
words of the Code than are the words of the regulation. But this
is due to the different conpetencies of judges and regul ation
witers. Regulation witers are doing their jobs when they nake
up safe harbors and | ay down deadlines; for judges to do so--
i nstead of setting up fact-bound tests of “reasonabl eness”--1| ooks
i ke an exercise of legislative or admnistrative, rather than
judicial, power.

My di sagreenent with the majority is not just a di sagreenent

about how to apply National Muffler. Instead, | think the

problemlies in a very subtle distinction between Nati onal

Muf fl er and Chevron--“reasonabl eness” using the National Miffler

factors is taken to nean “is the Secretary construing the statute
reasonabl y?,” while under Chevron it nmeans “is the Secretary
behavi ng unreasonably by violating the statute in the course of
exercising his delegated authority to set policy?” Both cases

| ook to reasonabl eness, '? but in different ways. The mpjority’s

condemmation of the Secretary’s 18-nonth grace period, majority

12 The Suprene Court’s continuing citations to National
Muf fl er after Chevron all stand for this general proposition.
See Boeing Co. v. United States, 537 U. S. 437, 451 (2003); United
States v. develand Indians Baseball Co., 532 U. S. 200, 219
(2001); Atl. Mut. Ins. Co. v. Conm ssioner, 523 U S. 382, 389
(1998); Conm ssioner v. Estate of Hubert, 520 U. S. 93, 127
(1997); Newark Morning Ledger Co. v. United States, 507 U S. 546,
576 (1993); Cottage Sav. Assn. v. Conm ssioner, 499 U S. 554,
560-561 (1991).
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op. p. 62 note 17, illustrates this. It rhetorically asks:
“Where that * * * rule cane from we do not know.” Majority op
p. 62 note 17. The fact is that the Secretary routinely makes
tax law nore certain by using his regulatory authority under
section 7805(a) to dredge safe harbors and stake well -defined
boundaries. See, e.g., sec, 1.401(a)(4)-2(b) Inconme Tax Regs.
There are undoubt edly hundreds nore such instances scattered
t hroughout the five thick volunes of title 26 of the Code of
Federal Regul ations. They (or at |east nost of then) survive
Chevron revi ew because they are “perm ssible constructions” in
the sense that they don't violate the Code, not in the sense that
they interpret the Code in the sanme way a judge using norma
canons of statutory interpretation would. |[If each of these
detailed regulations had to survive scrutiny by matching it up
agai nst general statutory |anguage and asking “where did this
cone fron?,” instead of “does the Code prohibit it?” today’s
Opinion would ignite a thoroughgoing revolution in tax |aw
B

Thi s observation brings nme to the next two issues today’'s
deci sion rai ses--should regul ati ons i ssued under section 7805(a)
recei ve Chevron deference? And what woul d such deference | ook
i ke?

The key text here is the fanpbus passage from Chevron where

the Suprene Court said:
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| f Congress has explicitly left a gap for the
agency to fill, there is an express del egation
of authority to the agency to elucidate a
specific provision of the statute by
regul ation. Such |egislative regulations are
given control ling weight unless they are
arbitrary, capricious, or manifestly contrary
to the statute. Sonetinmes the |egislative
del egation to an agency on a particular
guestion is inplicit rather than explicit. In
such a case, a court may not substitute its own
construction of a statutory provision for a
reasonabl e interpretati on made by the
adm ni strator of an agency.

467 U.S. at 843-44 (fn. refs. omtted).

What is an “express delegation of authority to the agency to
el ucidate a specific provision of the statute by regul ation?”
And what is the difference between reviewing a regulation to
deci de whether it is “arbitrary, capricious, or manifestly
contrary to the statute” in contrast to a “reasonabl e
interpretation?”

"1l discuss each in turn.

1

The majority accurately states our Court’s general rule - if
the Secretary issues a regul ation under section 7805(a), we call
it “interpretive” and analyze its validity under Nati onal
Muffler, but if the Secretary issues a regulation under a nore
specific grant of authority, we call it “legislative,” and

analyze its validity under Chevron. MWalton v. Conm ssioner, 115

T.C. 589, 597 (2002).
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Under standing the problemthis causes requires a brief
introduction into the anbiguity of the terns “interpretive” and
“l egi slative” when used to describe regulations. In tax |aw,
“legislative” regulations are those issued by the Secretary under
a specific grant of authority in a particular Code section.
“Interpretive” regulations, on the other hand, are all those
regul ations issued under the Secretary’ s general authority to
prescribe all “needful rules and regulations.” See sec. 7805(a).
“Interpretive” regulations issued under sec. 7805(a) are,
however, al nost always sent through noti ce-and-conment
rul emaki ng. 3

In adm nistrative |law, these sanme terns nean sonet hi ng
different. Under the Adm nistrative Procedure Act, “legislative
regul ations” are those that create new | egal duties binding on
the parties and the courts. Merrill & Watts, Agency Rules Wth
the Force of Law. The Original Convention, 116 Harv. L. Rev. 467,
477 (2002). They nust generally be subjected to notice-and-
coment rulemaking. 5 U S. C sec. 553(b) (2000).

“Interpretative” regulations, in contrast, only clarify existing

13 Saltzman, |IRS Practice & Procedure, 2d ed., par. 3.02[2];
sec. 601.601, Statenent of Procedural Rules.
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duties; and they do not bind the public, and do not go through
not i ce- and- conment rul emaki ng.

There can be little doubt that, in this classification, both
general and specific authority tax regulations are intended to
bi nd the public and have the force of law. The I RS and Treasury
use the sane regulation-witing process for both general and
specific authority regul ations, subjecting both to the sane
pai nst aki ng revi ew under the RS s “Regul ation Drafting
Handbook,” I.R M 32.1.5. Both types are issued as Treasury
deci sions, and both are signed by an Assistant Treasury Secretary
and the I RS Comm ssioner. And when the Code penalizes taxpayers
for “disregard of rules and regul ations,” sec. 6662, it penalizes
themfor disregard of either type of regulation. See sec.
1.6662-3(b)(2), Incone Tax Regs.

Chevron’s distinction between explicit and inplicit
congressional del egations of authority certainly doesn't reflect
any difference between general and specific authority

regul ations. The Court there cited to four cases as exanpl es of

14 The confusi ng nonmencl ature pronpted one academc to
propose calling Treasury regul ati ons i ssued under section 7805
“general authority” regulations, and Treasury regul ations issued
under other sections “specific authority” regul ations.

Coverdal e, “Court Review of Tax Regul ati ons and Revenue Rul i ngs
in the Chevron Era,” 64 Geo. Wash. L. Rev. 35, 55 (1995).
adopt this convention for the remai nder of this Opinion.
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“express del egations.” Chevron, 467 U. S. at 844 n.12. But | ook

at the statutes invol ved

42 U.S.C. § 607(a): whether a child “has been

deprived of parental support or care by reason of

t he unenpl oynment (as determi ned in accordance with

standards prescribed by the Secretary),” Batterton

v. Francis, 432 U S. 416, 419 (1977);

42 U.S.C. § 139%6a(a)(17)(B): *“taking into account

only such incone and resources as are, as

determ ned in accordance with standards prescribed
by the Secretary, available to the applicant,”
Schwei ker v. Gray Panthers, 453 U S. 34, 43-44

(1981);

Conmmuni cati ons Act of 1934, § 200: “The
Comm ssion may, in its discretion, prescribe the

forms of any and all accounts, records, and

menoranda,” AT&T v. United States, 299 U S. 232,
235 (1936); and

25 U.S.C. 8 9: “The President may prescribe such
regul ations as he may think fit for carrying into
effect the various provisions of any act relating

to Indian affairs, and for the settl ement of the

accounts of Indian affairs,” Mrton v. Ruiz, 415
U.S. 199, 231 n.25 (1974).

The first two del egations are the kind that tax | awers

woul d say lead to “legislative” regul ations--they are del egations

of authority to fill in a gap in one particular section of a

st at ut e.

But the second two del egations are entirely as broad as

section 7805(a)’s power to nmake “all needful rules and

regul ations under this title.”

To make the contrast sharper, consider the two cases cited

by the Court in Chevron as exanples of a “legislative del egation
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to an agency on a particular question [that] is inplicit rather

than explicit”

! INS v. Jong Ha Wang, 450 U.S. 139, 140 (1981),
anal yzing reviewability of the Attorney General’s
deci sion to suspend deportation of an ill egal

alien under 8 U S.C. 8§ 1254(a)(1) if it would
“result in extrenme hardship * * *,” and

Train v. NRDC, 421 U S. 60, 67 (1975) anal yzing
reviewability of the EPA Adm nistrator’s approval
of a state’s Clean Air Act plan under 42 U S. C
8§ 1857c(5)(a)(2) requiring himto approve a plan
“if he determnes that it was adopted after
reasonabl e notice and hearing.”

Nei t her of these two cases invol ved direct review of
regul ations at all, but instead were reviews of individual
deci sions by agencies in the course of which they had to construe
di sputed statutory terns.

In short, | think that the contrast that Chevron nmade was
bet ween review of regul ations put through notice-and-conment
rul emaki ng, and construction of statutory terns in the course of
adm ni strative adjudication.? Reading Chevron this way makes
sense when one considers the Adm nistrative Procedure Act itself,
which tells courts to use one standard in review ng fornal
regul ations--are they “arbitrary, capricious, an abuse of

di scretion, or otherwi se not in accordance with law?,” 5 U. S. C.

8 706(2)(A), see Motor Vehicle Manufacturers Association of

% This is the consensus view in nontax fields. See
Cunni ngham & Repetti, “Textualismand Tax Shelters,” 24 Va. Tax
Rev. 1, 43-45 (2004).
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United States, Inc. v. State Farm 463 U S. 29, 41-45 (1983); and

anot her standard in review ng adm ni strative adjudi cations--are
t hey “unsupported by substantial evidence?,” 5 U S.C. 8§ 706(2)(E)
(which has been interpreted as going to “the reasonabl eness of

what the agency did,” United States v. Carlo Bianchi & Co., 373

U S 709, 715 (1963) (enphasis added)).

Mead makes this clearer--it says that the Court has
“recogni zed a very good indicator of delegation neriting Chevron
treatment in express congressional authorizations to engage in
the process of rul emaki ng or adjudication that produces
regulations.” 533 U S. at 229 (2001). It then lists, anong

ot her cases to prove that point, Atlantic Mut. Ins. Co v.

Commi ssioner, 523 U. S. 382 (1998), a case in which we were

reversed after invalidating a regulation issued under section

7805(a) . 16

6 Mead, 533 U.S. at 230 n.12. WMany, perhaps nost, of the
cases cited in that footnote involve general authority
regulations. E.g. Shalala v. Ill. Council on Long Term Care,
Inc., 529 U.S. 1 (2000)[issued under 42 U. S.C. sec. 1395cc(b)(2)
(“Secretary may [act] * * * as may be specified in
regulations”)]; United States v. Haggar Apparel Co., 526 U.S. 380
(1999)[issued under 19 U S.C. sec. 1502(a) (Secretary may
“establish and pronul gate such rul es and regul ati ons not
inconsistent with the law')]; AT&T Corp. v. la. Uil. Bd., 525
U S 366 (1999)[issued under 47 U.S.C. sec. 201(b) (*“Conm ssioner
may prescribe such rules and regul ati ons as may be necessary”)];
United States v. O Hagan, 521 U. S. 642 (1997)[issued under 15
US. C sec. 78j(b) (authorizing “rules and regul ations as the
[ SEC] Conmm ssioner may prescribe as necessary or appropriate”)];
Am Hospital Assn. v. NLRB, 499 U S. 606 (1991)[issued under 29

(continued. . .)
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After Mead, | don't think it possible to draw distinctions
bet ween the deference owed tax regul ati ons i ssued under section
7805(a) and those issued under nore specific authority.?! See

Boeing Co. v. United States, 537 U S. 437, 448 (2003) (dism ssing

di spute over distinctions between general and specific authority
regul ati ons because both nust be treated with deference).

| f applying Chevron instead of National Miffler would | ead

to a different result, this discussion mght still not matter--

National Muffler (and the pre-Chevron cases that relied on it,

United States v. Vogel Fertilizer Co., 455 U S. 16 (1982); Rowan

Cos. v. United States, 452 U. S. 247 (1981) were all tax cases,

18(, .. continued)
US C sec. 156 (“authority fromtine to tinme to make, anend, and
rescind * * * such rules and regul ati ons as nmay be necessary”)];
Sullivan v. Everhart, 494 U. S. 83 (1990)[issued under 42
U S C(a) 401 et seq. (Secretary authorized to “nmake rules and
regul ations and to establish procedures not inconsistent with
t hi s subchapter, which are necessary”)]; Massachusetts v. Mrash
490 U. S. 107 (1989)[issued under 29 U S.C. sec. 1135 (“the
Secretary may prescribe such regulations as he finds necessary or
appropriate”)]; K Mart Corp. v. Cartier, Inc., 486 U S. 281
(1988)[issued under 19 U. S.C. sec. 1526(d)(4) (“Secretary may
prescri be such rules and regul ati ons as nmay be necessary”)].

17 See al so Vernuele, “Mead in the Trenches,” 71 Geo. Wash.
L. Rev. 347, 350 (2003) (notice-and-comrent rul emaking a safe-
har bor category); but see Coke v. Long Island Care at Hone, Ltd.,
376 F.3d 118, 132 n.5 (2d G r. 2004); Merrill, *“The Mead
Doctrine: Rules and Standards, Mta-Rules, and Meta- Standards,”
54 Adm n. L. Rev. 807, 814-15 (2002) (notice-and-conment
rul emeki ng begets Chevron deference only if regul ation intended
to have force of law). (That distinction wouldn’t matter here,
because general authority tax regulations are intended to have
the force of |law)
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and the rule is that we are bound to follow the cases that nore
directly control until and unless they are expressly overrul ed.

Agostini v. Felton, 521 U S 203 (1997), quoted by Eberhart, 388

F.3d at 1049.

But our Court has a special problemin trying to find the
precedents it should foll ow-appeals fromour decisions go to
twelve different courts of appeal, and the question of what
review a general authority regulation issued under section 7805
shoul d get has already led to divergent results. Sone of our
review ng courts have concluded that general authority
regul ations don’'t qualify for Chevron deference, and sone have
concluded that they qualify only as an inplicit del egation on a
particul ar question and read Chevron as silently incorporating

National Muffler and its factors as a test of “reasonabl eness.”

And sone read Chevron as requiring review of general authority
regul ati ons under an arbitrary-and-capricious standard.
The resulting circuit split was noted as | ong ago as 1998.

See Bankers Life and Casualty Co. v. United States, 142 F.3d 973,

982 (7th Cr. 1998). And it seens only to have becone nore
pr onounced:
1 Second Circuit--Gen. Elec. Co. v. Conm Ssioner,

245 F.3d 149, 154 n.8 (2001) (noting conflict but
not taking sides)

Third Crcuit--E.I. du Pont de Nemours & Co. V.
Commi ssioner, 41 F.3d 130, 135-36 and n. 23 (1994)
(l ess deference to general authority regulations,
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but | eaving open possibility of considering the
gquestion); see also the nontax cases Ceary v.

Wal dman, 167 F. 3d 801, 807 (1999) (Chevron
deference applies to notice-and-coment rules);

Eli zabeth Bl ackwell Health Center for Wnen v.
Knoll, 61 F.3d 170, 190 (1995) (interpretive rules
get only Skidnore deference);

Fourth Grcuit--Snowa v. Conm ssioner, 123 F. 3d
190, 197 (1997) (general authority regul ations get
National Miffler review under Chevron);

Fifth Crcuit--Nalle v. Conm ssioner, 997 F. 2d
1134, 1138 (1993) (National Miuffler review rather
t han Chevron);

Sixth Grcuit--Peoples Fed. Sav. & Loan
Association. of Sidney v. Conmm ssioner, 948 F.2d
289, 300 (1991) (Chevron review for

“reasonabl eness”); Hospital Corp. of Am & Subs.
v. Conmm ssioner, 348 F.3d 136, 141 (2004);

Seventh Circuit--Bankers Life & Cas. Co. v. United
States, 142 F.3d 973, 983 (1998) (Chevron review
for “reasonabl eness”);

Eighth Grcuit--United States v. Tucker, 217 F.3d
960, 965 (2000) (National Muffler review

Ninth Crcuit--Redlark v. Comm ssioner, 141 F. 3d
936, 940 (1998) (Chevron arbitrary-and-capricious
review;

Tenth Circuit--1n re Craddock, 149 F.3d 1249, 1258
(1998) (National Muffler review

El eventh Circuit--Beard v. United States, 992 F.2d
1516, 1520-21 (1993) (Chevron arbitrary-and-
capricious review,;

D.C. CGrcuit--Tax Analysts v. Comm ssioner, 350
F.3d 100, 102-03 (2003) (Chevron review); and

Fed. G rcuit--Schuler Indus. Inc. v. United
States, 109 F.3d 753, 755 (1997) (National Miffler
def erence)
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2.

How woul d review of this regulation | ook under Chevron?

Here again, | think that Mead has clarified the | aw, by
conflating the standard of “reasonabl eness” with the standard of
“arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with law.” See Mead, 533 U. S. at 229.18

On what “reasonabl eness” neans in the post-Mead world, |
generally agree with Judges Swift and Hal pern.'® The question is
one of line-draw ng, and substituting an 18-nonth rule for an
i ndeterm nate and case-by-case consideration of the facts
certainly seens reasonable. It does nothing nore than substitute
nore definite deadlines for less definite ones and allows the
Comm ssioner to trigger them by sending a notice rather than

filing a substitute return.

18 See al so Sunstein, Law and Adm nistration after Chevron,
90 Colum L. Rev. 2071, 2093 (1990) (“Chevron m ght be taken to
suggest that whenever an agency is entrusted with inplenenting
power - - whet her to be exercised through rul emaki ng or
adj udi cati on--agency interpretations in the course of exercising
that power are entitled to respect so long as they are
reasonable”). See also CHWWst Bay v. Thonpson, 246 F.3d 1218,
1223 (9th G r. 2001) (sunmarizing casel aw on Chevron step two as
requi ri ng reasonabl eness in substantive interpretation and in the
process of making the decision).

19 There is an extensive comentary on Chevron step-two
standards. See Pol sky, “Can Treasury Overrul e the Suprenme
Court?,” 84 B.U L. Rev. 185, 192 (2004); Cunningham & Repetti,
supra n. 15, 24 Va. Tax Rev. at 49.
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| will only add a cite to Motor Vehicle Mrs. Assn. of the

United States, Inc. v. State Farm 463 U. S. 29 (1983). In that

case, the Suprene Court wote that a regulation was arbitrary and
capricious if:

the agency has relied on factors which Congress

has not intended it to consider, entirely

failed to consider an inportant aspect of the

problem offered an explanation for its

deci sion that runs counter to the evidence

before the agency, or is so inplausible that it

could not be ascribed to a difference in view

or the product of agency expertise.* * *
ld. at 43; see also Sunstein, 90 Colum L. Rev. at 2104-2105.

That is of course far from what happened here. The

Secretary faced an anbi guous phrase in a Code section,
unanbi guously ained at giving foreign corporations a major
incentive to file their returns. He also | earned by experience
that sone taxpayers would wait to file until a notice of

deficiency was issued, Anglo-Anerican, 38 B.T.A 711, or would

file only after starting a case in this Court, Blenheim 125 F. 2d
906, or would refuse to file even after a revenue agent cane
calling, Ardbern, 120 F.2d 424. To issue a regulation with a

fi xed grace period and provision for exceptions reflected
experience, failed to consider no aspect of the problem and ran
counter to no reasonabl e evidence before him The regulation did
change existing | aw, but under Chevron and Brand-X, the Secretary

shoul d be allowed to “change the law'--even if the lawis our
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casel aw-by regul ation, vetted by notice-and-coment, and tested
against only a very liberal notion of reasonabl eness.
| respectfully dissent.

Swift, J., agrees with this dissenting opinion.



