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P did not file Federal incone tax returns for the
years 1993, 1994, and 1995. R subsequently prepared
substitutes for return (SFRs) for P and issued a notice
of deficiency to P based on the SFRs covering these
years. P filed a petition to this Court, but P s case
was | ater dism ssed, and a decision was entered for R
because P failed to state a cl ai mupon which relief
could be granted. R assessed the tax liabilities for
the years 1993, 1994, and 1995. P subsequently filed a
petition under ch. 7 of the U S. Bankruptcy Code. The
bankruptcy court entered an order generally releasing P
fromall dischargeable debts. The bankruptcy court did
not expressly determ ne whether P's unpaid tax
liabilities were discharged. R issued a notice of
intent to levy, and P requested a hearing before an IRS
Appeal s officer (A) pursuant to sec. 6330, I.RC At
the hearing, P clained that his unpaid liabilities were
di scharged in bankruptcy. A issued a notice of
determ nation sustaining the levy, and P tinely
petitioned the Court for review
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Held: W have jurisdiction in this |evy
proceeding to determ ne whether P°s unpaid liabilities
wer e di scharged in bankruptcy. Washington v.

Comm ssioner, 120 T.C. 114 (2003), foll owed.

Held, further: P s unpaid liabilities were not
di scharged in the ch. 7 bankruptcy proceeding. Under
11 U.S.C. sec. 523(a)(1)(B) (2000), if a required
return is not filed, then the tax debt is generally
excepted fromdischarge. P did not file Federal incone
tax returns, and the SFRs prepared by Rin this case do
not constitute “returns” within the neaning of sec.
523(a) (1) (B) of the Bankruptcy Code. Additionally, R
is not enjoined fromcollecting the unpaid liabilities
because the liabilities were excepted from di scharge
and the bankruptcy court did not nmake an express
determnation that the liabilities were discharged.
Finally, a default judgnent has not occurred because
the debt at issue is not of a kind that required Rto
file a conplaint in the bankruptcy court. Therefore,
the determnation to proceed with collection by levy is
sust ai ned.

Neal Swanson, pro se.

Ann S. O Bl enes, for respondent.

OPI NI ON

GCEKE, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (the notice of
determ nation). The substantive issue presented is whether the
unpaid liabilities that are the subject of the collection action
were discharged in petitioner’s chapter 7 bankruptcy proceedi ng.
However, before we can reach this issue, we nust first address

whet her we have jurisdiction to decide the issue and whet her
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petitioner is precluded fromarguing that his unpaid liabilities
wer e di scharged in bankruptcy.

Backgr ound

The parties submtted this case fully stipulated. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference. Petitioner resided in Lake Dall as,
Texas, at the tinme his petition was filed.

Petitioner did not file Fornms 1040, U.S. Individual |ncone
Tax Return, for the taxable years 1993, 1994, and 1995. Copies
of MFTRA-X transcripts of petitioner’s accounts for the tax years
at issue reflect that respondent filed “substitutes for return”?
(SFRs) for these years on February 24, 1997. On May 28, 1997,
respondent issued a notice of deficiency to petitioner
determ ning deficiencies in and additions to his Federal incone
taxes for 1993, 1994, and 1995. Petitioner filed a petition and
an anmended petition with this Court seeking a redeterm nation.
On February 3, 1998, the Court dism ssed the case for failure to

state a clai mupon which relief could be granted and deci ded t hat

The Commi ssioner has previously represented to this Court
that the term*“substitute for return” (SFR) is a termused by the
Comm ssioner for returns or partial returns prepared by the
Commi ssi oner where the taxpayer did not file a return. Spurl ock
v. Comm ssioner, 118 T.C. 155, 156 n.2 (2002). The term SFR has
al so been used to describe a return prepared by the Comm ssi oner
under sec. 6020(b). We note that respondent does not allege and
the evidence in the record does not indicate whether the returns
prepared by respondent in this case neet the requirenents of sec.
6020(b). For convenience, we refer to the returns prepared by
respondent as SFRs.
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petitioner was liable for the foll ow ng deficiencies and
additions to tax:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654(a)
1993 $8, 307 $896 ---
1994 8, 460 2,115 $436
1995 10, 657 2,524 548

In June 1998, respondent assessed the deficiencies and additions
to tax decided in the Court’s order of dismssal and deci sion.
Copi es of MFTRA-X transcripts reflect that interest on the taxes
was al so assessed in June 1998.°2

On August 5, 1998, petitioner filed a bankruptcy petition
under chapter 7 of the U S. Bankruptcy Code in the U S
Bankruptcy Court for the Northern District of Texas. On Schedul e
E, Suppl enental Inconme and Loss, petitioner reported the Internal
Revenue Service (I RS) as the holder of unsecured priority clains
for the years 1993, 1994, and 1995. On Decenber 7, 1998, the
bankruptcy court entered an order of discharge (discharge order)
in petitioner’s bankruptcy case. The di scharge order states:

DI SCHARGE OF DEBTOR

It appearing that a petition comrencing a case under

title 11, United States code, was filed by or against

t he person naned above on 08/05/98, and that an order

for relief was entered under chapter 7, and that no
conpl aint objecting to the discharge of the debtor was

W shall refer to the unpaid bal ance of assessnent for
petitioner’s taxable years 1993, 1994, and 1995 as petitioner’s
unpaid liability for each of those years. See WAshington v.
Comm ssioner, 120 T.C 114, 116 (2003).
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filed within the tine fixed by the court (or that a

conpl

aint objecting to discharge of the debtor was

filed and, after due notice and hearing, was not
sust ai ned) ;

| T 1S ORDERED THAT:

1. The above-nane debtor is released from al
di schar geabl e debts.

2. Any judgnment heretofore or hereafter obtained
in any court other than this court is null and
void as a determination of the personal liability

of the debtor with respect to any of the foll ow ng:

(a) debts dischargeable under 11 U S.C. sec.
523;

(b) unless heretofore or hereafter

determ ned by order of this court to be

nondi schar geabl e, debts alleged to be excepted
from di scharge under clauses (2), (4), (6)

and (15) of 11 U S.C. sec. 523(a);

(c) debts determned by this court to be
di schar ged.

3. All creditors whose debts are di scharged by
this order and all creditors whose judgnents are
decl ared null and void by paragraph 2 above are
enjoined frominstituting or continuing any action
or enpl oying any process or engaging in any act to
col l ect such debts as personal liabilities of the
above- naned debt or.

Copi es of MFTRA-X transcripts reflect that on January 23,

2000, respondent sent to petitioner a notice of intent to |evy

regar di ng
1994, and
petitioner

Appeal s O

petitioner’s unpaid inconme tax liabilities for 1993,

1995. The copies indicate that on February 10, 2000,

requested a section 6330 hearing. On May 3, 2001,

fice issued to petitioner a notice of determ nation

t he
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regarding petitioner’s unpaid liabilities for 1993, 1994, and

1995.

The notice states:

Summary of Deternination

It is determined that a levy is appropriate in your
case. Appeals has considered the information presented
at the Collection Due Process hearing. It is

determ ned that the collection of your unpaid accounts
by | evy enforcenment bal ances the governnment’s need to
efficiently collect your 1993, 1994 and 1995 t ax
l[iabilities with your concerns of intrusiveness.

* * * * * * *

Legal and Procedural Requirenents:

It has been concluded that all required | aws and
procedures have been followed. The only I|egal

requi renents before taking general enforcenment action
are the notice and demand and the notice of intent to
levy with a notice of right to a Collection Due Process
Hear i ng.

I nternal conputer records indicate that notice and
demand of paynent have been nade within the required
time periods for the 1993, 1994 and 1995 years at

i ssue.

The notice of intent to levy, Letter 1058, was properly
mai |l ed and included with this notice were all required
encl osures. These encl osures include the Form 12153,
whi ch you used to make your Collection Due Process
heari ng request.

| ssues Rai sed by the Taxpayer:

I n your hearing request you chall enged the assessnent
of the tax liabilities. You previously challenged the
assessnment in the United States Tax Court. The Court
issued its “Order of Dism ssal and Decision” dated
February 3, 1998. The Court’s decision is final.
Appeals will not consider challenges to the underlying
liability because you previously chall enged the
l[tability and the Tax Court has issued its decision
that the taxes are due and ow ng.
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The adm nistrative file shows that you filed
bankruptcy. You stated that the unpaid taxes were

di scharged i n your bankruptcy. Section 523(a)(1)(B)(i)
of the Bankruptcy Code states that a tax liability is
not discharged if the return was not filed. SFR
assessed incone tax returns are not considered
voluntarily filed and are not di schargeabl e per Section
523(a) (1) (B) (i).

I nt ernal Revenue Service records disclose that you have
not filed Form 1040 U.S. Individual |Incone Tax returns
for the years 1996, 1997, 1998, 1999. Appeals wll not
consider an alternative collection solution because you
are not in conpliance by voluntarily filing these

i ncone tax returns.

You did not agree with Appeals and the Internal Revenue
Service concerning the interpretation of the incone tax
and bankruptcy statutues [sic]. However, you expressed
an interest in filing your 1996 through 1999 incone tax
returns through regular Internal Revenue procedures and
then submitting an offer in conprom se after any
additional liabilities were assessed.

Bal anci ng of Need for Efficient Tax Collection Wth
Taxpayer’'s Concern of Intrusiveness:

An acceptable alternative to the levy is not
appropriate due to the fact you are not currently in
conpliance in filing all required i ncone tax returns.
It appears that |evy sources currently exist.
Accordingly, it is determned that the | evy bal ances
the Governnment’s need to efficiently collect the 1993,
1994 and 1995 tax liabilities with your legitimate
concern of intrusiveness.

The notice of determ nation was signed by Leland J. Neubauer,
Appeal s Team Manager (the Appeals officer).

On May 11, 2001, petitioner submtted to the Court a letter
that the Court filed as petitioner’s inperfect petition for lien
or levy action requesting a review of respondent’s determ nation

to proceed with collection. Because the letter did not conply
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fully with the requirenments of Rule 331, by order dated My 15,
2001, the Court directed petitioner to file a proper anended
petition. On June 12, 2001, petitioner filed a proper anended
petition. 1In the petitions, petitioner alleges that collection
by levy is inproper because his unpaid liabilities were
di scharged i n bankruptcy.

Di scussi on

The substantive issue for decision in this |evy proceedi ng
is whether petitioner’s unpaid liabilities were discharged in
bankruptcy. Petitioner argues: (1) The taxes were discharged by
t he di scharge order because the order specifically states that
petitioner “is released fromall dischargeable debts”; (2)
respondent is enjoined by the discharge order fromcollecting the
unpaid liabilities; and (3) a default judgnment has occurred
because respondent did not object to the bankruptcy filing.
Petitioner also contends that the bankruptcy court is the only
court that can determ ne whether the unpaid liabilities were
di schar ged.

Respondent clains that petitioner’s unpaid liabilities are
excepted from di scharge under the Bankruptcy Code. Specifically,
respondent contends that the taxes are excepted from di scharge

under 11 U. S.C sec. 523(a)(1)(B) (2000) because petitioner never

3Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code currently in effect, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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filed Forms 1040 for the years in issue. Respondent argues that
t he bankruptcy court did not enjoin collection of petitioner’s
unpaid liabilities and that a default judgnent has not occurred.

| . Juri sdiction

Bef ore deciding the substantive issues, we nust decide a
jurisdictional issue because petitioner’s contention that the
bankruptcy court is the only court that can determ ne whether the
unpaid liabilities were discharged rai ses the question of whether
we have the authority to decide this issue. W addressed this

guestion in the context of a lien proceeding in Washi ngton v.

Comm ssioner, 120 T.C. 114 (2003). The instant case involves a

| evy proceedi ng under section 6330(d)(1).

I n Washi ngton v. Conmi ssioner, supra at 120-121, we st ated:

We have held in deficiency proceedi ngs commenced
in the Court under section 6213 that we do not have
jurisdiction to determ ne whether a U S. bankruptcy
court has discharged a taxpayer from an unpaid tax
l[iability in a bankruptcy proceeding instituted by such
taxpayer. Neilson v. Comm ssioner, 94 T.C. 1, 9
(1990); Grahamv. Conm ssioner, 75 T.C. 389, 399
(1980). In so holding, we relied on Swanson v.

Comm ssioner, 65 T.C. 1180, 1184 (1976), in which we
observed that an action brought for redeterm nation of
a deficiency “has nothing to do with collection of the
tax nor any simlarity to an action for collection of a
debt”.

In contrast to a deficiency proceeding, a lien
proceedi ng comenced in the Court under section
6330(d) (1), such as the instant lien proceeding, is
closely related to and has everything to do with
collection of a taxpayer’s unpaid liability for a
taxable year. * * * W hold that in the instant |ien
proceedi ng commenced under section 6330(d)(1) the Court
has jurisdiction to determ ne whether the U. S.
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Bankruptcy Court for the Southern District of New York
di scharged petitioners fromsuch unpaid liabilities.

Thus, we exercised jurisdiction in the lien proceeding to decide
t he bankruptcy di scharge issue.*

A levy proceeding, like a lien proceeding, is comenced
under section 6330(d)(1).° A levy proceeding is also “closely

related to and has everything to do with collection of a

taxpayer’s unpaid liability for a taxable year.” Washington v.

Conmi ssi oner, supra at 120. There is no reason for

di stingui shing | evy proceedings fromlien proceedings for

pur poses of exercising jurisdiction in the context of this case.
Accordingly, we hold that in this |evy proceeding we have
jurisdiction to determ ne whether the U S. Bankruptcy Court for
the Northern District of Texas di scharged petitioner fromthe
unpaid liabilities for the years 1993, 1994, and 1995.

1. Nature of the Arqunents Under Section 6330(c)(2)

Under section 6330, a taxpayer is entitled to notice and an
opportunity for a hearing before certain lien and | evy actions

are taken by the Comm ssioner in the process of collecting unpaid

‘See al so Thomas v. Commi ssioner, T.C Menp. 2003-231 (Tax
Court has jurisdiction in lien proceeding to deci de whether
unpaid tax liabilities have been di scharged in bankruptcy);

Ri chardson v. Comm ssioner, T.C Meno. 2003-154 (sane).

5Sec. 6330(d) (1) provides rules governing judicial review of
determnations relating to levies. Sec. 6320(c), which deals
with liens, provides that the rules in sec. 6330(d)(1) apply to
judicial review of determnations relating to |iens.
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Federal taxes. Section 6330(c)(1l) requires the Appeals officer
to obtain verification that the requirenments of any applicable
| aw or adm nistrative procedure have been net. Section
6330(c) (2) designates the issues that the taxpayer may raise at
t he Appeal s hearing.® The taxpayer is allowed to raise any
relevant issue relating to the unpaid tax or the proposed |evy,
i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and alternatives to collection. Sec.

6330(c)(2)(A); sec. 301.6330-1(e)(1), Proced. & Adm n. Regs.’

6Sec. 6330(c)(2) provides:
(2) Issues at hearing.--

(A) I'n general.—The person may rai se at the
hearing any rel evant issue relating to the unpaid tax
or the proposed | evy, including—

(1) appropri ate spousal defenses;

(ii) challenges to the appropriateness of
col l ection actions; and

(ii1) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

(B) Underlying liability.—-The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability.

"The regul ati ons under sec. 6330 apply to any |evy which
occurs on or after Jan. 19, 1999. Sec. 301.6330-1(j), Proced. &
(conti nued. ..
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The taxpayer “nmay also raise at the hearing challenges to the

exi stence or anount of the underlying tax liability” if the
taxpayer did not receive a notice of deficiency or did not

ot herwi se have an opportunity to dispute the tax liability. Sec.
6330(c)(2)(B); sec. 301.6330-1(e)(1), Proced. & Adm n. Regs. The
t axpayer is precluded fromraising an issue if it was raised and
considered at a previous hearing under section 6320 or in any

ot her previous adm nistrative or judicial proceeding and the
person seeking to raise the issue neaningfully participated in
the hearing or proceeding. Sec. 6330(c)(4); sec. 301.6330-
1(e)(1), Proced. & Adm n. Regs. The fact that the Appeals

of ficer may have consi dered and addressed a chal | enge not
properly at issue in the hearing does not constitute a waiver of
the statutory bar and does not operate to enpower this Court to

review the challenge. Behling v. Comm ssioner, 118 T.C. 572, 579

(2002); sec. 301.6330-1(e)(3), RA-E11l, Proced. & Adm n. Regs.

In the instant case, petitioner received a notice of
deficiency. Therefore, the existence or anount of petitioner’s
underlying tax liability was not properly at issue at the
hearing. Challenges to the existence or anount of the underlying

tax liability that are not properly at issue in this proceeding

(...continued)
Adm n. Regs. Copies of MFTRA-X transcripts reveal that the
notice of intent to levy for the years 1993, 1994, and 1995 was
sent to petitioner on Jan. 23, 2000.
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cannot be considered. See, e.g., Pierson v. Comm ssioner, 115

T.C. 576, 580 (2000); Seqgo v. Conmi ssioner, 114 T.C 604, 612

(2000); Goza v. Conm ssioner, 114 T.C 176, 183 (2000) (granting

nmotion to dismss for failure to state a clai mupon which relief
can be granted where taxpayer received notice of deficiency but
at hearing and in this Court did not raise a spousal defense,
chal | enge the appropriateness of the collection action, or offer
collection alternatives).

| n Washi ngton v. Conmmi ssioner, 120 T.C. at 120 n.9, the

Comm ssi oner did not dispute that the argunent that unpaid
liabilities were discharged in bankruptcy raised an i ssue
appropriate for hearing under section 6330(c)(2)(A). Here,

unl i ke Washi ngton, a notice of deficiency was issued. However,

respondent does not contest that petitioner’s argunents in this
case are “challenges to the appropriateness of collection
actions” under section 6330(c)(2)(A).® Therefore, we shall
review the determ nation that petitioner’s unpaid liabilities

wer e not di scharged in bankruptcy.

8Simlar to this case, in Thomas v. Conm ssioner, T.C Meno.
2003- 231, the taxpayers received a notice of deficiency and we in
effect treated their bankruptcy discharge argunents as chal | enges
under sec. 6330(c)(2)(A). See also R chardson v. Conm ssioner,
T.C. Meno. 2003-154 n.9, where no notice was issued and we stated
that the taxpayer’s bankruptcy discharge argunent raised an issue
rel evant to the appropriateness of the collection action.




[11. Standard of Revi ew

Where the validity of the underlying tax liability is not
properly at issue, we review the Comm ssioner’s admnistrative

determ nati ons for abuse of discretion. Sego v. Conni ssioner,

supra at 610; Goza v. Conm ssioner, supra at 183. Petiti oner

received a notice of deficiency, and his argunents are chal |l enges
to the appropriateness of the collection action. Therefore, we
review the determ nation to proceed with collection for abuse of
di scretion.

In this case, respondent’s determ nation regardi ng whet her
petitioner’s unpaid liabilities were discharged in bankruptcy
required the interpretation and application of bankruptcy | aw
| f respondent’s determ nation was based on erroneous views of the
| aw and petitioner’s unpaid liabilities were discharged in
bankruptcy, then we nust reject respondent’s views and find that

t here was an abuse of discretion. See, e.g., Cooter & Cell v.

Hartmarx Corp., 496 U. S. 384, 405 (1990) (abuse of discretion

occurs if ruling was based on erroneous view of the |aw); Abrans

V. Interco, Inc., 719 F.2d 23, 28 (2d G r. 1983) (stating that it

i's not inconsistent with the abuse of discretion standard to
decline to honor a purported exercise of discretion that is

infected by an error of |aw).
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| V. Di scharqgeability of Unpaid Liabilities

Petitioner’s general argunent at the hearing and before this
Court has been that his unpaid liabilities were discharged by the
bankruptcy court. The notice of determ nation addressed
petitioner’s argunent as follows:

The adm nistrative file shows that you filed

bankruptcy. You stated that the unpaid taxes were

di scharged i n your bankruptcy. Section 523(a)(1)(B)(i)

of the Bankruptcy Code states that a tax liability is

not discharged if the return was not filed. SFR

assessed incone tax returns are not considered

voluntarily filed and are not dischargeable per Section

523(a) (1) (B) (i).

Thus, we nmust review respondent’s determ nation that, under 11
US C sec. 523(a)(1)(B)(i), petitioner’s unpaid liabilities were
not di scharged in bankruptcy. Additionally, we address
petitioner’s contentions that respondent is enjoined from
collecting the unpaid liabilities and that a default judgnment has
occurred because respondent made no challenge to petitioner’s
bankruptcy filing.

Paragraph 1 of the discharge order specifically states that
petitioner “is released fromall dischargeable debts.” The
di scharge order further provides that any judgnent obtained in
any other court is null and void as a determ nation of
petitioner’s personal liability with respect to: (1) Debts
di schargeabl e under 11 U S.C. sec. 523; (2) unless determ ned by

t he bankruptcy court to be nondi schargeabl e, debts alleged to be

excepted from di scharge under clauses (2), (4), (6), and (15) of
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11 U.S.C. sec. 523(a); and (3) debts determ ned by the bankruptcy
court to be discharged. Finally, the discharge order provides
that all creditors whose debts are di scharged or declared nul

and void under the order are enjoined fromtaking any action to
collect the debts as personal liabilities of petitioner.

Contrary to petitioner’s interpretation, the discharge order does
not relieve petitioner of liability for all debts. Rather, the

order generally releases petitioner fromall dischargeable debts,

debts alleged to be discharged under certain clauses of 11 U S.C
sec. 523(a), and other debts the bankruptcy court specifically
determ ned to be discharged.

The general rule is that a debtor who files a chapter 7
bankruptcy petition is discharged frompersonal liability for al
debts incurred before the filing of the petition. 11 U S. C sec.

727(b); In re Hatton, 220 F.3d 1057, 1059-1060 (9th G r. 2000).

However, an individual debtor is not to be discharged in a
bankruptcy proceeding fromcertain specified categories of debts.

11 U.S.C. sec. 523(a); Washington v. Conm ssioner, 120 T.C. at

121. The first category, contained in 11 U S. C. sec. 523(a)(1),
is described in pertinent part as foll ows:
8§ 523. Exceptions to discharge
(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title [title 11] does not
di scharge an individual debtor from any debt--—

(1) for a tax or a custons duty-—
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(A) of the kind and for the periods
specified in section 507(a)(2) or 507(a)(8)
of this title, whether or not a claimfor
such tax was filed or all owed;

(B) with respect to which a return, if
required—

(1) was not filed; or
(1i) was filed after the date on
whi ch such return was | ast due,
under applicable |aw or under any
extension, and after two years
before the date of the filing of
the petition; or
(C© with respect to which the debtor
made a fraudulent return or willfully
attenpted in any manner to evade or
def eat such tax;
The use of the term “di schargeable” in the first paragraph of the
bankruptcy court’s discharge order requires application of this
category to determ ne whether the unpaid liabilities of
petitioner were dischargeabl e because there is no evidence in the
record that the bankruptcy court specifically determ ned that the
unpaid liabilities were to be discharged. W reviewed a simlar

bankruptcy court order in Washington v. Conm ssioner, supra, and

reached the sane conclusion.® Accordingly, we nust decide

°The bankruptcy court’s order in Washington v. Conmm ssioner,
120 T.C. 114 at 116 (2003), provided:

| T 1S ORDERED THAT:

1. The Debtor is released fromall dischargeable
debts.

(continued. . .)
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whet her the unpaid liabilities are excepted from di scharge under
11 U.S.C. sec. 523(a)(1)(B)

A. Filing of “Returns” Under 11 U.S.C. Section
523(a) (1) (B)

As relevant here, 11 U S.C. sec. 523(a)(1)(B) excepts from
di scharge a tax debt if “a return, if required, was not filed”.
The evidence in the record indicates, and petitioner has not
di sputed, that he was required to file Federal incone tax returns
for the years 1993, 1994, and 1995. The parties stipulated that
petitioner did not file tax returns for these years. Further,
the evidence in the record indicates that respondent prepared
SFRs for petitioner for each of these years. The relevant issue
is whether the SFRs prepared by respondent in this case
constitute “returns” within the neaning of 11 U S. C. sec.
523(a)(1)(B). This is the first opportunity that this Court has

had to consider the issue.

°C...continued)

2. Any judgnent not obtained in this court is nul
and void as to the personal liability of the
Debtor(s) regarding the foll ow ng:

(a) debts dischargeable under 11 U S.C. § 523(a);

(b) debts alleged to be excepted from di scharge
under 11 U.S.C. 8 523(a)(2), (4), (6) or (15)
unl ess determned by this court to be
nondi schar geabl e;

(c) debts determned by this court to be
di schar ged.
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A purpose of the return requirenent in 11 U S.C. sec.

523(a)(1)(B) is to prevent a debtor who has ignored the filing

requi renments fromescaping liability for unpaid taxes through the

debtor’s own m sconduct . In re H ndenl ang, 164 F.3d 1029, 1032

(6th Cr. 1999); In re Bergstrom 949 F.2d 341, 342 (10th G

1991). This corresponds with the principle that “‘good faith and
candor are necessary prerequisites to obtaining a fresh start.’”

In re Hi ndenl ang, supra at 1032 (quoting In re Zick, 931 F. 2d

1124, 1129 (6th Gr. 1991)). The preparation of an SFR by the
Comm ssioner is a sinple admnistrative step which allows the
assessnment and collection process to begin. |If an SFR
constitutes a “return” within the neaning of 11 U S.C sec.
523(a)(1)(B), then the result of conpleting this adm nistrative
procedure effectively would be to excuse a nonfiling taxpayer
fromhis own deliberate m sconduct. This interpretation would

render 11 U. S.C. sec. 523(a)(1)(B) a nullity. Inre Pruitt, 107

Bankr. 764, 766 (Bankr. D. Wo. 1989).

The term “return” is not defined in the Bankruptcy Code. 1In
defining the termunder 11 U S.C. sec. 523(a)(1l), other courts
have | ooked to the Internal Revenue Code and cases deci ded by

this Court for assistance. See, e.g., In re Hatton, supra at

1060; In re H ndenlang, supra at 1032; In re Bergstrom supra at

343. Section 6020 specifically discusses returns prepared for or

executed by the Secretary, but neither that section nor any other
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section of the Internal Revenue Code provides a definition of the

term*“return”. ' In Beard v. Conm ssioner, 82 T.C. 766 (1984),

affd. 793 F.2d 139 (6th G r. 1986), this Court devel oped a w dely
accepted interpretation of the term In that case, we stated
that in order to qualify as a return, a docunent nmust neet the
follow ng requirenents: (1) Purport to be a return; (2) be
execut ed under penalty of perjury; (3) contain sufficient data to
allow cal cul ation of tax; and (4) represent an honest and
reasonabl e attenpt to satisfy the requirenents of the tax | aw

Id. at 777; see also Cabirac v. Comm ssioner, 120 T.C. 163, 169

n.10 (2003). This test conbi nes the principles of two Suprene

Court cases: GCermantown Trust Co. v. Comm ssioner, 309 U. S. 304

(1940), and Zell erbach Paper Co. v. Helvering, 293 U S 172

(1934).

In addition to the inconsistency between the purpose of the
filing requirement under the bankruptcy statute and the
proposition that an SFR can constitute a return under that
statute, section 6020 and the requirenents set forth in Beard v.

Commi ssi oner, supra, support the determ nation that SFRs do not

constitute returns within the neaning of 11 U S. C. sec.

523(a) (1) (B).

Thi s Court has previously recognized that a return
prepared under sec. 6020(b) m ght not be considered a return
wi thin the neaning of other sections of the Internal Revenue
Code. Spurlock v. Conmm ssioner, 118 T.C. 155, 161 (2002).
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1. Secti on 6020 Returns

Section 6020 authorizes the Secretary to prepare a “return”
in certain situations. Under section 6020(b)(1), if any person
fails to make a return as required by |law, the Secretary is
authorized to prepare a return based on his own know edge and
such other information as he can obtain. Any return prepared and
subscri bed by the Secretary “shall be prim facie good and
sufficient for all legal purposes.” Sec. 6020(b)(2). However
the return prepared by the Secretary mnmust be signed by the
del i nquent taxpayer before it can be accepted as the filed return

of the taxpayer. Sec. 6020(a); In re Bergstrom supra at 343.12

YUFor further discussions of what constitutes a return
prepared by the Comm ssioner under sec. 6020(b), see Cabirac v.
Comm ssioner, 120 T.C 163, 170-173 (2003); Spurlock v.
Commi ssi oner, supra at 157-161; Spurlock v. Conm ssioner, T.C
Meno. 2003-124.

2n In re Hof mann, 76 Bankr. 853, 854 (Bankr. S.D. Fla.
1987), the bankruptcy court explained the requirenment that the
debtor file the required return:

It is undisputed that the debtor never personally
filed a tax return for 1968. However, the debtor
argues that literally a return was filed (by the
government) and that the statutory | anguage of §
523(a) (1) (B) which elimnated the specific reference in
8§ 17(a) of the former Bankruptcy Act which specified
nondi schargeability:

“in any case in which the bankrupt failed to make
a return required by law (enphasis supplied)

calls for a different interpretation than under the
former law. * * *

(continued. . .)
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An SFR prepared under section 6020(b) does not constitute a
return of the taxpayer for purposes of 11 U S. C sec.
523(a)(1)(B) in the absence of the signature of the taxpayer. |In

re Bergstrom supra at 343.

In the instant case, petitioner failed to file required
returns for the years 1993, 1994, and 1995, and respondent
prepared SFRs for these years. Regardless of whether the SFRs
were prepared in accordance with section 6020(b), there is no
evi dence that petitioner signed the SFRs, which is required
before an SFR can constitute a return for purposes of 11 U S.C

sec. 523(a)(1)(B).13

2, .. continued)

The governnent’s position that 8 523(a)(1)(B)(i)
renders nondi schargeable a tax for which the debtor did
not file a tax return is supported by the |egislative
hi story. See Notes of Commttee on the Judiciary, S
Rep. No. 95-989, 95th Cong., 2nd Sess. 78 (1978), U.S.
Code Cong. & Admin. News 1978, p. 5787 * * *,

[ Emphasi s suppli ed. ]

3\W are aware that under sec. 6651(g), a return the
Secretary prepared under sec. 6020(b) is treated as “the return
filed by the taxpayer for purposes of determ ning the anmount of
the addition” under sec. 6651(a)(2). Cabirac v. Conm ssioner,
supra at 170; Spurlock v. Comm ssioner, T.C Mno. 2003-124.
However, this is a specific statutory provision [imted to
situations involving the determ nation of whether a taxpayer is
liable for a certain addition to tax. There is no anal ogous
provision in the Bankruptcy Code providing that a return prepared
under sec. 6020(b) is treated as the return filed by the debtor
for purposes of determning the dischargeability of tax debts
under 11 U . S.C sec. 523(a)(1) (2000).
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2. The Requirenents Set Forth in the Beard Case

As previously nentioned, this Court applies a four-part
test, derived by conbining the principles of two Suprenme Court
cases, to determne whether a filing constitutes a “return”.

Beard v. Conmi ssioner, supra at 777.%* Petitioner fails two

prongs of the test because he did not sign the SFRs and he failed
to make an honest and reasonable attenpt to satisfy the tax | aws.
Petitioner was required to file Federal incone tax returns
for the years 1993, 1994, and 1995. Petitioner failed to file
tax returns for these years either before or after the
assessnent. Respondent prepared SFRs for the tax years in issue.
There is no evidence in the record that petitioner signed the
SFRs. Additionally, there is no evidence that he attenpted to
file any returns on his own initiative or that he cooperated with
t he Comnm ssioner in a manner that mght represent an honest and
reasonabl e attenpt to satisfy the requirenents of the tax | aw

On the basis of the facts of this case, no “returns” were filed

¥Courts that have addressed the issue of whether particul ar
docunents constitute a “return” within the neaning of 11 U S.C
sec. 523(a)(1)(B) have applied the four-part test set forth in
Beard v. Commi ssioner, 82 T.C. 766 (1984), affd. 793 F.2d 139
(6th Cr. 1986). See, e.g., In re Hatton, 220 F.3d 1057, 1060-
1061 (9th Gr. 2000); In re H ndenlang, 164 F.3d 1029, 1033 (6th
Cr. 1999); In re Mironey, 90 AFTR 2d 2002- 7353, 2003-1 USTC par.
50,117 (E.D. Va. 2002); In re Pierchoski, 243 Bankr. 639, 642
(Bankr. S.D. Pa. 1999); In re Billmn, 221 Bankr. 281, 282
(Bankr. S.D. Fla. 1998); In re MG ath, 217 Bankr. 389, 392
(Bankr. N.D.N. Y. 1997).
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within the neaning of 11 U. S.C. sec. 523(a)(1)(B).?*®

Accordingly, we hold that pursuant to 11 U S.C. sec.

523(a)(1)(B), the U S. Bankruptcy Court for the Northern District
of Texas did not discharge petitioner fromhis unpaid liabilities
for the taxable years 1993, 1994, and 1995.

B. Petitioner’'s Additional Arqgunents

In his petition, petitioner raises additional argunents
relating to his bankruptcy filing. Petitioner alleges that
respondent is enjoined fromcollecting the unpaid liabilities and
that a default judgnment occurred because respondent nmade no
chal l enge to the bankruptcy filing. The record in this case is
uncl ear regardi ng whether these issues were raised at the Appeals
heari ng. Respondent has not argued that petitioner did not raise
these issues at the Appeals hearing. In the answer to the
anended petition, respondent clains that it was unnecessary to
object to the bankruptcy filing because the unpaid liabilities
are excepted fromdi scharge. Because it appears that

petitioner’s additional argunents were raised at the Appeals

15Al t hough not argued by respondent or addressed by the
parties, we note that if the SFRs were deened returns for
purposes of 11 U.S.C. sec. 523(a)(1)(B) then it appears that
petitioner’s unpaid liabilities would still be excepted from
di scharge because copies of MFTRA-X transcripts indicate that the
SFRs were filed | ess than 2 years before the start of the
bankruptcy proceeding. See 11 U S. C. sec. 523(a)(1)(B)(ii);
Young v. United States, 535 U. S. 43, 48-49 (2002); Washington v.
Commi ssioner, 120 T.C. at 121-122; Thomas v. Conmm ssioner, T.C
Mermo. 2003-231.
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heari ng and because respondent has not objected to the argunents,
we shall address the additional argunents.

1. Whet her Respondent |I's Enjoi ned by the Order of
Di scharge From Coll ecting the Unpaid Liabilities

Petitioner argues that respondent is enjoined by the
di scharge order fromcollecting the unpaid liabilities. However,
t he di scharge order specifically states that only creditors whose
debts are discharged by the order or declared null and void under
paragraph 2 of the order are enjoined fromcollecting debts.

Par agraphs 2 and 3 of the discharge order stated:

2. Any judgment heretofore or hereafter obtained
in any court other than this court is null and
void as a determination of the personal liability

of the debtor with respect to any of the foll ow ng:

(a) debts dischargeable under 11 U S.C. sec.
523;

(b) unless heretofore or hereafter

determ ned by order of this court to be

nondi schar geabl e, debts alleged to be excepted
from di scharge under clauses (2), (4), (6)

and (15) of 11 U S.C. sec. 523(a);

(c) debts determned by this court to be
di schar ged.

3. All creditors whose debts are di scharged by
this order and all creditors whose judgnents are
decl ared null and void by paragraph 2 above are
enjoined frominstituting or continuing any action
or enpl oying any process or engaging in any act to
col l ect such debts as personal liabilities of the
above- naned debt or.

As previously explained, the unpaid liabilities were not

di schargeabl e under 11 U S.C. sec. 523(a)(1)(B) because required
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returns were not filed. Petitioner has not alleged that the
unpaid liabilities are excepted from di scharge under 11 U S. C
sec. 523(a)(2), (4), (6), or (15). Finally, the unpaid
liabilities were not determ ned by the bankruptcy court to be
di scharged. Therefore, pursuant to the di scharge order
respondent is not enjoined fromcollecting the unpaid
liabilities.

2. Respondent’s Failure To Object or File daim

Petitioner argues that respondent’s failure to object to or
file aclaimin petitioner’s bankruptcy filing resulted in a
default judgnent in this case. W disagree because the debt at
issue is not of a kind that requires an objection or the filing
of a conplaint during a chapter 7 bankruptcy proceeding in order
to later obtain a determ nation of the dischargeability of the
debt .

Bankruptcy courts have exclusive jurisdiction with respect
to debts enunerated in 11 U S.C. sec. 523(a)(2), (4), (6) and

(15). 11 U.S.C sec. 523(c)(1); In re MKendry, 40 F.3d 331, 335

(10th Cir. 1994); In re Gl breath, 83 Bankr. 549, 550 (Bankr.

S.D. Ill. 1988); Fed. R Bankr. P. 4007 Advisory Commttee’'s Note
(1983); 4 Collier on Bankruptcy, par. 523.03, at 523-17 (15th ed.

rev. 1996). Wth respect to determ ning whet her other debts,
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i ncluding tax debts,!® are dischargeabl e, bankruptcy courts have

concurrent jurisdiction with other courts. Whitehouse v.

LaRoche, 277 F.3d 568, 576 (1st Cir. 2002); In re McKendry, supra

at 335 n.3; Inre Galbreath, supra at 551; Fed. R Bankr. P. 4007

Advi sory Committee’s Note (1983) (“Jurisdiction over this issue
on these debts [debts |isted under 11 U S. C. sec. 523(a)(1), (3),
(5, (7), (8), and (9)] is held concurrently by the Bankruptcy
Court and any appropriate nonbankruptcy forum”); 4 Collier on
Bankruptcy, par. 523.03, at 523-17. As explained below, this
concurrent jurisdiction generally allows dischargeability issues
relating to certain debts to be decided by a nonbankruptcy court
if the issues have not been addressed by the bankruptcy court in
a prior chapter 7 proceeding.

Rul e 4007(a) of the Federal Rules of Bankruptcy Procedure
provides that a debtor or any creditor may file a conplaint to
obtain a determnation of the dischargeability of any debt.

Cenerally, 11 U S. C. sec. 523(c) provides that a debtor is

1A bankruptcy court nmay determ ne the amount or legality of
any tax, any fine or penalty relating to a tax, or any addition
to tax as long as the matter has not been contested before and
adj udi cated by a judicial or admnistrative tribunal of conpetent
jurisdiction before the comencenent of the case under title 11
11 U.S.C. sec. 505(a). This authority to fix a debtor’s tax
ltability is discretionary. |In re Shapiro, 188 Bankr. 140, 143
(Bankr. E.D. Pa. 1995); In re Queen, 148 Bankr. 256, 259 (S.D
WVa. 1992), affd. w thout published opinion 16 F.3d 411 (4th
Cr. 1994). |If a bankruptcy court specifically considers and
decides a tax issue, then this Court will generally adhere to the
bankruptcy court’s decision on the matter. See Katz v.
Conmi ssioner, 115 T.C. 329, 339-340 (2000).
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di scharged froma debt of a kind specified in paragraphs (2),
(4), (6), or (15) of 11 U.S.C. sec. 523(a) unless, on request of
the creditor to whomthe debt is owed, and after notice and a
hearing, the court determ nes the debt is excepted from di scharge
under one of those paragraphs.?” The instant dispute involves a
tax debt, which is not a debt of a kind specified in paragraphs
(2), (4), (6), or (15 of 11 U.S.C. sec. 523(a). Thus,
respondent was not required in this case to request a
determ nation in the chapter 7 proceeding that petitioner’s

unpaid liabilities were excepted fromdi scharge. See Whitehouse

v. LaRoche, supra at 576; United States v. Coner, 222 Bankr. 555,

561 (Bankr. E.D. Mch. 1998); In re Thonpson, 207 Bankr. 7, 9

(Bankr. M D. Fla. 1996).

A debt of the kind specified in 11 U S. C sec. 523(a)(1l) is
not di scharged in a chapter 7 proceeding, and it continues to be
an enforceable obligation after the entry of a debtor’s
di scharge, unless there is an express determ nation that the tax

is dischargeable. [In re Thonpson, supra at 10; In re Ellsworth

158 Bankr. 856, 858 (M D. Fla. 1993). A conplaint seeking a

determnation that a tax debt is not excepted from di scharge

YI'n a ch. 7 proceeding, if a complaint is filed pursuant to
11 U.S.C. sec. 523(c), then it nust be filed no later than 60
days after the first date set for the neeting of creditors. Fed.
R Bankr. P. 4007(c). Conplaints other than under 11 U. S. C. sec.
523(c) may be filed at any time. |In re Stone, 10 F.3d 285, 289
n.9 (5th Gr. 1994); Fed. R Bankr. P. 4007(b).
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under 11 U . S.C. sec. 523(a)(1l) usually conmes fromthe debtor
because tax liabilities covered by this section constitute a
claimor debt of a kind which would not otherw se be discharged
pursuant to 11 U S.C sec. 523(c) in the event that the creditor

failed to take tinely action. 1n re Ellswrth, supra at 858; 4

Collier on Bankruptcy, par. 4007.02, at 4007-4. *“The lawis
clear that failure to file a conplaint for debts protected from
di scharge under Section 523(a)(1l) does not affect the

di schargeability or nondi schargeability of the debt.” 1nre

Ell sworth, supra at 858. Therefore, if atax liability satisfies

the conditions set forth in 11 U S.C. sec. 523(a)(1), it is not
protected by the general discharge received by the debtor in his

prior bankruptcy case. 1n re Thonpson, supra at 10.

In the instant case, petitioner has not alleged, and the
evidence in the record does not reflect, that he filed a
conplaint to obtain a determ nation of the dischargeability of
the unpaid liabilities for the years 1993, 1994, and 1995.
Furthernore, the bankruptcy court did not determ ne the
di schargeability of the unpaid liabilities in its discharge
order. Because the tax debt in issue is of a kind specified in
11 U.S.C. sec. 523(a)(1), respondent was not required to object
or file a claimto protect against the discharge of the unpaid

liabilities because the liabilities were automatically excepted
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fromdi scharge. Accordingly, there is no default judgnent
appl i cabl e.

V. Concl usi on

After the bankruptcy proceeding was conpl ete, the Appeal s
officer determned that petitioner’s unpaid liabilities were
excepted from di scharge because required returns were not filed
and sought to proceed wth collection by levy. Petitioner
contested the Appeals officer’s determ nation and petitioned this
Court to review the determ nation. W have exerci sed our
jurisdiction and deci ded the dischargeability issue that was not
addressed by the bankruptcy court in petitioner’s chapter 7
proceedi ng. As explained earlier, petitioner’s unpaid
l[iabilities were excepted from di scharge under 11 U. S.C. sec.
523(a)(1). Accordingly, we hold that respondent may proceed with
collection action as determned in the notice of determ nation

Wi th respect to petitioner’s taxable years 1993, 1994, and 1995.

Decision will be entered

for respondent.




