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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and Rule references are to the Tax

Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
incone tax for the taxable year 1993 in the amount of $2,072.

After a concession by respondent,! the issues remaining for
decision are: (1) Wether settlenent proceeds received in 1993
by petitioner are includable in gross incone arising from her
enpl oynent or are gross receipts or sales incone reportable on
Schedule C, Profit or Loss From Business; (2) whether |egal fees
and costs associated with the settlenent are item zed deductions
properly clainmed on Schedule A Item zed Deductions, or ordinary
and necessary busi ness expenses deductible on Schedule C and (3)
whet her a payment of $3,728.65 to petitioner’s forner spouse,
Steven E. Anderson (M. Anderson), is deductible on petitioner’s
Schedule C. The first two issues turn on whether petitioner was
an i ndependent contractor for the period August 14, 1987, through
February 29, 1988.
Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Hillsboro, Illinois.

Petitioner specializes in the field of nodeling. She has an

associ ate’ s degree and about 5 years of internal training with

! Respondent concedes that for 1993, petitioner is
entitled to deduct additional Schedule C, Profit or Loss From
Busi ness, expenses of $2,740, which were raised for the first
time at trial, for *“Shawnee Studios”, a nodeling consulting
service in business during 1993.
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Model Merchandising, Inc. (M) of New York. Beginning in 1983,
petitioner was enployed by Glbert Gans (M. Gans) in a nodeling
agency located in St. Louis, Mssouri. Wile under M. Gns’
enpl oynent, petitioner was trained in various aspects of the
nmodel i ng business. During all relevant times, M. Gans’ nodeling
agency was associated with other entities and franchi se hol ders,
including, inter alia, MM, Community Vocational Schools of
Loui si ana, Inc., Mdel Managenent, Agency, Inc., National
Educati onal Acceptance Corporation, and Conmunity Vocati onal
School s, Inc.

From August 1987 through April 1988, petitioner noved to New
Ol eans, Louisiana, to operate a nodeling studio known as John
Casabl ancas Career Center (studio). The record is unclear
regarding to what extent the studio was owned by M. Gans
individually, or with an associated group of entities.

Al so in August 1987, petitioner, M. Anderson, M. Steve
Brown (M. Brown), and M. Gary Knox (M. Knox) began the
formation of an entity known as Neena Msha,? for the purpose of
purchasing the studio from M. Gans and/or his other associated

entities.® Petitioner testified that a sales contract for the

2 Neena Mosha neans “little sweetheart” in the Cherokee
| anguage.
3 The record is unclear as to the intended entity

petitioner, M. Anderson, M. Brown, and M. Knox were attenpting
to form or whether the formation process was conpl et ed.
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purchase of the studio was drafted and reviewed by the Neena
Mosha “investors”. Petitioner recalled seeing the draft on two
occasi ons; however, the draft of the sales contract was destroyed
during a hone fire and was never executed by the interested
parties.

In New Ol eans, petitioner used an office apartnent to
conduct business for the studio. Petitioner testified that a
busi ness tel ephone |ine was installed, and any pertinent business
correspondence was nailed and received at that |ocation.
Petitioner offered consulting services to Avante Studi os in Cedar
Rapi ds, lowa, and Franchi se Business International in Los
Angel es, California.

Around April of 1988, Neena Mosha's “investors” began to
experience sonme difficulties: petitioner and M. Anderson were
having marital problens, and M. Knox and M. Brown becane
unavai l abl e due to personal tax problens. Petitioner ceased
operations in New Ol eans, and the studio was not purchased from
M. Gans. A dispute arose between petitioner and M. Gans as to
paynment for the services petitioner rendered. On August 28,

1988, petitioner (formerly known as Shawnee Anderson) filed a
civil lawsuit against Community Vocational Schools of Louisiana,
Inc., Mddel Managenent Agency, Inc., National Educati onal

Accept ance Corporation, Community Vocational Schools, Inc., and

Glbert J. Gans, in the Grcuit Court of St. Louis County,
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M ssouri, case No. 582034 (collectively M. Gans and his rel ated
busi nesses) .

Petitioner and M. Gans and his rel ated busi nesses executed
a witten Rel ease and Settl enent Agreenent on April 5, 1993. A
settl enent check of $15,000 (settlement award), payable to
petitioner and her attorney WIIliam Mench (M. Mench), was
i ssued pursuant to the Rel ease and Settl enent Agreenent on June
2, 1993. Petitioner’s attorney’'s fees were $6,542.70 ($5, 000
plus $1,542.70 costs). Petitioner received two checks from M.
Moench’s client trust account, dated June 17, 1993, of $3,728.65
and $4, 728.65. The first check payable to petitioner was
earmarked for “Steve Anderson interest in Gans settlenment” and
all egedly paid to M. Anderson

Previously, on March 2, 1989, petitioner filed a petition
for dissolution of her marriage to M. Anderson, in the Crcuit
Court of the Sixth Judicial District of Macon County, Illinois.
Petitioner’s Judgnment of Dissolution of Marriage (dissolution
j udgnent) was issued on February 7, 1990.

Petitioner filed her 1993 Federal incone tax return on
Cctober 17, 1994. The settlement proceeds were not reported
t hereon, nor were correspondi ng deductions clained for attorney’s
fees and costs or paynents to M. Anderson. An anended i nconme
tax return, Form 1040X, was allegedly prepared and signed by the

return preparer and petitioner on or about Decenber 27, 1997.
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Respondent does not have an original or copy of the Form 1040X on
file with the Internal Revenue Service. At trial, petitioner
gave a second Form 1040X, signed on March 6, 2000, to respondent.
Petitioner reported the settlenment proceeds of $15,000 on her
Schedul e C, as gross incone, on each Form 1040X. Petitioner
further deducted, on each Form 1040X, attorney’'s fees and costs,
related to the litigation, under |egal and professional services
on Schedule C. However, on the Form 1040X signed on March 6,
2000, petitioner further deducted an anount paid to M. Anderson
fromthe settlenent award.

In a notice of deficiency, respondent determ ned that
settl ement proceeds of $15,000 received by petitioner were fully
i ncludable in gross inconme and attorney’s fees and costs
associated with the litigation were Schedule A m scel | aneous
item zed deductions, subject to the 2-percent limtation under
section 67. Lastly, respondent determ ned that petitioner is not
entitled to deduct paynents nade to her forner husband fromthe
settl enment award.

| ndependent Contractor or Enmpl oyee

To determ ne whether a taxpayer is an independent contractor
or an enpl oyee, common-|law rules apply. See Wber v.

Commi ssioner, 103 T.C. 378, 387 (1994), affd. per curiam60 F.3d

1104 (4th Gr. 1995). Courts consider various factors to

det erm ne whet her an enpl oynent rel ati onship exists between the
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parties, including: (1) The degree of control exercised by the
principal; (2) which party invests in work facilities used by the
i ndi vidual; (3) the opportunity of the individual for profit or
| oss; (4) whether the principal can discharge the individual; (5)
whet her the work is part of the principal’s regular business; (6)
t he permanency of the relationship; and (7) the relationship the
parties believed they were creating. See id. Al the facts and
circunstances of each case should be considered. See id.

The right of control is ordinarily the crucial factor in
determ ni ng whet her an enpl oyer-enpl oyee rel ati onship exists.

See Matthews v. Conm ssioner, 92 T.C. 351, 361 (1989), affd. 907

F.2d 1173 (D.C. Gr. 1990). To retain the requisite control over
the details of an individual’s work, the principal need not stand
over the individual and direct every nove nade by the individual.

See Weber v. Comm ssioner, supra at 388.

Petitioner failed to establish that she had sufficient
control over the type of work or services she perforned for M.
Gans and his related businesses at the tine the services were
rendered to be classified as an i ndependent contractor. There is
scant evidence in this case besides petitioner’s own testinony.

It is well settled that we are not required to accept a
taxpayer’s self-serving testinony in the absence of corroborating

evi dence. See N edringhaus v. Conm ssioner, 99 T.C. 202, 212

(1992). Furthernore, the record is unclear as to the nature of



- 8 -
her relationship wwth M. Gans and his rel ated busi nesses.

Petitioner contends that her alleged involvenent with Neena
Mosha is sufficient to establish that she was not an enpl oyee of
M. Gans and his rel ated busi nesses, but rather an enpl oyee or
agent of Neena Mdsha. However, there are no records show ng that
Neena Mosha was ever fornmed or that it conducted any viable
busi ness.* Petitioner maintains that the docunentary evi dence
was destroyed in the fire. She seens to further argue that
because she had viewed the docunent on at |east two separate
occasions before the fire, that should suffice to prove the
exi stence of Neena Mysha, and thus her status as an i ndependent
contractor. W disagree.

Assum ng the purported sales contract existed, it is not the
only reliable evidence establishing the existence of an entity.
The record is severely | acking other fornms of docunentary
evi dence corroborating the existence and/or operation of Neena
Mosha: for exanpl e, business cards; business bank accounts and
checks; business stationery; invoices for services rendered;
utility bills, including tel ephone bills; office supply
purchases; State business franchise tax filings; or testinony
fromthe alleged “investors” or business associates that Neena

Mosha provi ded consulting services (i.e., Avante Studios and

4 Petitioner testified that she invested $25,000 i n Neena
Mosha in 1987 but provided no docunentation to prove such
i nvest nent .
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Franchi se Business International).

Petitioner next argues that having the right to pick and
choose the jobs of her choice denonstrates she had control over
her services. However, petitioner failed to establish the
details of control she had over any job. For instance,
petitioner’s services were negotiated in contracts wwth M. Gans
and his rel ated busi nesses, but she failed to produce the
contracts at trial. Wthout the contracts in the record for our
review, we cannot assune that petitioner had the requisite
control over her services.

Finally, petitioner’s argunent that consulting for a nunber
of conpani es denonstrates a |lack of continuity in the enployer-
enpl oyee relationship is without nerit. In Kelly v.

Comm ssioner, T.C Meno. 1999-140, this Court found that working

for a nunber of enployers during a tax year does not necessitate
treatnment as an i ndependent contractor.

Petitioner’'s failure to establish a record wth any
corroborating evidence mlitates against her case. Wthout the
contracts before us, between either petitioner and M. Gans and
his rel ated busi nesses or petitioner and other conpanies (i.e.,
Avante Studios), we cannot find that their provisions corroborate
petitioner’s claimthat she was an independent contractor. In
sum petitioner has not denonstrated that she is entitled to

treatnment as an i ndependent contractor. Consequently, we find
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that petitioner was an enployee of M. Gans and his rel ated
busi nesses.

Settl enent Award

Based upon the above finding, we nust next decide how the
settlenment award is reportable on petitioner’s incone tax return
for 1993.

At trial, petitioner conceded that the settlenent award
shoul d be reported on petitioner’s 1993 Federal incone tax
return. However, petitioner contends that it is properly
reported as Schedule C incone, as reflected on both amended
returns, Forms 1040X, rather than as ordinary incone.

It is clear that the lawsuit initiated by petitioner against
M. Gans and his rel ated busi nesses was for unpai d conpensati on
for services which she rendered. Because petitioner was not an
i ndependent contractor during the relevant period, as noted
above, she is not entitled to report the settlenment proceeds as
i ncone on her Schedule C, rather, it is includable in gross
i ncome as from ot her sources.

Respondent is sustained on this issue.

Attorney’'s Fees and Costs

To determ ne whet her | egal expenditures are business or
personal expenditures, one | ooks to the “origin and character of
the claimwth respect to which an expense was incurred”. United

States v. Glnore, 372 U S. 39, 49 (1963). “Litigation expenses
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are deductible if the suit against the taxpayer ‘arises in
connection with' or ‘proximately results from the taxpayer’s

busi ness or profit-seeking activity.” O Mlley v. Conm ssioner,

91 T.C 352, 362 (1988)(quoting United States v. G lnore, 372

U S at 48).

Al t hough enpl oynent-rel ated | egal fees are deducti bl e under
section 162 or 212, if the taxpayer’s trade or business consists
of the performance of services as an enpl oyee, then the expenses
are not deductible fromgross incone. Instead, they are treated
as a mscellaneous item zed deduction, subject to the limtations
of section 67(a).

Petitioner contends that she filed the State court |awsuit
in her capacity as an independent contractor, individually or on
behal f of Neena Mdsha, and that the origin and nature of the

claimclearly arose in connection with this business activity.

See also Silberman v. United States, 40 Fed. . 895 (1998). As

not ed above, we found that petitioner was an enpl oyee of M. Gans
and his rel ated busi nesses and not an independent contractor.
Therefore, petitioner is not entitled to deduct |egal expenses
arising fromthe settlenent on her Schedule C but rather her

| egal fees and costs are deductible on Schedule A as an item zed
deduction, subject to limtations.

Settl enent Portion to Forner Spouse

Petitioner contends that $3,728.65 of the settlenment award
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was paid to her former husband, M. Anderson,® pursuant to the

di ssolution judgnent.® Petitioner’s contention rests on a theory
that the litigation against M. Gans and his rel ated busi nesses
was brought on behalf of Neena Mbsha and M. Anderson as partners
of Neena Mosha.

We find petitioner’s agency argunment is without nerit.
Petitioner was the sole party filing suit against M. Gans and
his rel ated busi nesses. The record | acks any corroborating
evidence that M. Anderson or the other alleged partners of Neena
Mosha were involved with the litigation. As discussed above,
there is also sone doubt that the entity Neena Mdsha existed at
any tinme relevant to this case.

Therefore, based upon the entire record, we find that
petitioner is not entitled to a deduction of $3,728.65 as paynent
to M. Anderson. Respondent is sustained on this issue.

We have considered all argunents nade by the parties, and,
to the extent not discussed above, conclude they are irrel evant

or without nerit.

5 Respondent argues, and we agree, that petitioner has
failed to substantiate any paynent to M. Anderson

6 The dissolution judgnent stated the follow ng: *“That
the issue of the |awsuit involving Neena Mosha is reserved.”
Wt hout further explanation or action by the Crcuit Court of the
Sixth Judicial Grcuit, Macon County, Illinois, we find that the
di ssol ution judgnent does not mandate, as petitioner suggests, a
distribution of a portion of the settlenent proceeds to M.
Anderson in any capacity.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




