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MVEMORANDUM OPI NI ON

NAMERCFF, Special Trial Judge: This case was heard pursuant
to the provisions of section 7443A(b)(3)! and Rules 180, 181, and

182. Respondent determ ned a deficiency in petitioner's 1991

1 Al section references are to the Internal Revenue Code
in effect for the year at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.



Federal income tax in the amount of $4,640 and an accuracy-
rel ated penalty under section 6662(a) in the anbunt of $928.
After concessions by respondent, the issues for decision
are: (1) Wether petitioner derived incone as an enpl oyee or as
an i ndependent contractor during 1991; (2) whether petitioner is
entitled to deduct certain business expenses in excess of the
anmounts all owed by respondent; and (3) whether petitioner is
liable for the section 6662 accuracy-rel ated penalty.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed his
petition, petitioner resided in Los Angeles, California.

Petitioner is a professional nusician. During 1991,
petitioner provided services to rock star Rod Stewart (Stewart).
He pl ayed various instrunents for Stewart’s band, i ncl uding
guitar, violin, and mandolin. Petitioner was not a permanent
menber of the band and was not retained through witten contract.
Rat her, he was called upon by Stewart to performon an as-needed
basi s through oral agreenent.

During nost of 1991, petitioner was on tour with Stewart and
ot her nmenbers of the band. He traveled fromcity to city,
staying in hotels and living out of suitcases for |ong stretches
of time. He traveled with the band for 13 nonths to cities in
the United States, Europe, Asia, and Australia.

Petitioner’s work schedul e was set by Stewart and was

primarily based on practice, concert, and travel schedul es.
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Moreover, Stewart heavily influenced petitioner’s stage dress.
Wil e Stewart dictated which songs petitioner played, he was
permtted to inprovise chords wthin the given songs. After work
hours, petitioner was free to do his “own thing”. For the 1991
year, petitioner earned $76,005 for his work with the Stewart
band. This amount was reported as Form W2 incone, and taxes
were w t hhel d. ?

Petitioner did not performwork exclusively for Stewart.
During 1991, petitioner received approximtely $1,600 in wages
fromthree other sources® from performances with other bands.

For exanple, petitioner received about $470 for his work on the
Stan Rigway record “VWall of Voo Doo”. Al of the above incone
was reported as Form W2 wages, and incone taxes were w thhel d.

During 1991, petitioner purchased various itens that he
beli eved were necessary for his work. For exanple, petitioner
purchased two of every instrunent that he played while on tour
with the Stewart band. This insured that petitioner always had a
spare instrunment, just in case one becane nonoperational.

Mor eover, petitioner purchased “flashy” and “loud” clothes to
wear during his performances. Petitioner also purchased “filns

and records” as research material to famliarize hinself with

2 Two Forns W2 were issued to petitioner for his work with
the Stewart band: One from Stewart Annoyances, Ltd., and the
ot her from Pebbles Misic, Inc.

8 The other sources were the David Geffen Co., Phonograph
Record Manufacturing, and Tal ent Partners.



various songs or styles that he was to perform Petitioner was
not reinbursed for any of these expenses.

Prior to joining the Stewart band, petitioner had | eased a
house in the Los Angeles area. During 1991, petitioner paid rent
of $920 per nonth to maintain this house. Petitioner had a
living arrangenent with a fellow nusician, Jonathan Currie
(Currie), who needed a place to live. Beginning in February
1991, and lasting approximtely 2 years, Currie lived in
petitioner’s honme and took care of petitioner’s personal affairs
while petitioner was on tour with the Stewart band. |n exchange
for this service, Currie received free board and “a little bit of
nmoney”. This arrangenent allowed petitioner to maintain his hone
and to avoid the hassles of noving.

The anounts clainmed by petitioner on his Schedul e A and
al l oned or disallowed by respondent for the 1991 taxable year are
as follows:

Allowed in

the notice of Conceded
Expense d ai ned defici ency by respondent Di sal | owed

Auto. (Il ocal $3, 349 $383 - 0- $2, 966
Depreci ati on 1,673 1, 617 $1, 133 (1,077)
Meal s & ent. 3,110 -0- 1,103 2,007
Ofice supplies 219 15 118 86
Phot ogr aphy - 0- - 0- 324 (324)
Prof. devel opnment 422 - 0- - 0- 422
Prof. mai ntenance 3,066 - 0- - 0- 3,066
Prof. supplies 17, 329 3,382 - 0- 13, 947
Mai nt enance (Il aundry) 655 728 156 (229)
Resear ch 432 -0- L 0- 432
Tel ephone 2,398 - 0- - 0- 2,398
Tool s -0- -0- 277 (277)
Travel 15,381 -0- 4,476 10, 905

Total s 48, 034 6, 125 7,587 34, 322

! Respondent’s concession of this expense was included in anmounts

al | owed for

supplies and tool s.



Petitioner filed an anmended return for 1991 reflecting two
adjustnents. First, petitioner changed his worker classification
from enpl oyee to i ndependent contractor. Second, petitioner
claimed an additional $7,757 deduction for agent’s conmi ssion
expense. Respondent has not accepted either of these
adj ust nent s.

Petitioner had both his original and anmended returns
prepared by tax professionals. Petitioner gave the tax
prof essional s the sane docunentation that he presented to the
Court. Moreover, petitioner discussed wth themall deductions
clainmed on the returns.

Di scussi on

Wrker d assification

The first issue for our consideration is whether petitioner
derived inconme as an enpl oyee or as an i ndependent contractor
during 1991. Respondent argues that petitioner derived all his
i nconme for 1991 as an enployee, while petitioner asserts that he
was an i ndependent contractor.

Respondent's determ nation is presuned correct, and
petitioner bears the burden of proving he is not an enpl oyee.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Whet her an individual is an enployee or an independent contractor
is determ ned by exam ning rel evant facts and circunstances and

appl ying common |aw principles. Nationwde Miut. Ins. Co. V.
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Darden, 503 U. S. 318, 323-324 (1992); Mitthews v. Conm ssioner,

92 T.C. 351, 360 (1989), affd. 907 F.2d 1173 (D.C. Cr. 1990);

Pr of essi onal & Executive Leasing, Inc. v. Conm ssioner, 89 T.C

225, 232 (1987), affd. 862 F.2d 751 (9th G r. 1988).

Courts | ook to several factors to decide whether an
enpl oynent relationship exists. Anong themare the foll ow ng:
(1) The degree of control exercised by the principal over the
manner in which work is perfornmed; (2) the individual's
investnment in the facilities used; (3) the individual's
opportunity for profit or loss; (4) whether or not the principal
has the right to discharge the individual; (5) the permanency of
the rel ationship; (6) whether the work perforned is an integral
part of the principal's regular business; and (7) the
relationship the parties believe they are creating. United

States v. Silk, 331 U S. 704, 716 (1947); Sinpson V.

Commi ssioner, 64 T.C 974, 984-985 (1975); sec. 31.3121(d)-

1(c)(2), Enploynent Tax Regs. These factors are not weighted
equal |y but nust be eval uated according to their significance in

each particular case. See Packard v. Conm ssioner, 63 T.C 621,

630 (1975).

Al t hough no one factor is dispositive, the enployer's degree
of control over the details of an individual's work is the nost
i nportant consideration in determning the nature of the working

relationship. E.g., Matthews v. Conm ssioner, supra at 361. An




enpl oyer - enpl oyee rel ati onship exi sts when an enpl oyer retains
the right to control the manner and means by which an indi vi dual

perfornms services. Nationwde Miut. Ins. Co. v. Darden, supra;

Si npson v. Comm ssioner, supra; Ellison v. Conm ssioner, 55 T.C

142, 152-153 (1970).

Petitioner received incone fromseveral activities. W have
divided the activities into two groups: (1) Incone fromthe
Stewart band and (2) other incone.

A. I ncone Fromthe Stewart Band

Upon review ng the entire record in |light of the above
factors, we hold that petitioner received inconme fromhis
activity with the Stewart band as an enpl oyee during 1991.

Several factors support our concl usion.

First, Stewart controlled how, when, and where petitioner
was to performhis services. Petitioner was required to tour,
travel, and perform according to the band’ s schedul ed
performances. Moreover, Stewart had influence over what
petitioner wore on and off the stage, which instrunents he
brought with himand played, and which songs he perfornmed. Wile
it is true that petitioner had sone flexibility in choosing which
chords to play, his ability to inprovise was limted by the
framewor k provided by the Stewart band. Second, petitioner was
an integral part of the band while on tour. This fact suggests

that an enploynment relationship existed. Finally, while
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petitioner testified that he believed he was an i ndependent
contractor, his actions suggested otherw se. Petitioner’s
original return, on which he claimed unrei nbursed m scel | aneous
enpl oyee busi ness expenses as a Schedul e A adjustnent, reflected
the concl usion that he was an enployee. Only after respondent’s
determ nation of the deficiency, including the application of the
alternative mnimumtax due to large item zed deductions, did
petitioner and his new tax return preparer conclude that he
shoul d have reported his income and expenses on a Schedul e C.

We acknow edge that sone factors support a finding of an
i ndependent contractor relationship. For exanple, petitioner was
required to provide his own tools and supplies, was not
restricted in working for others, and was not a pernmanent nenber
of the band. On the other hand, it appears fromthe evidence
presented that Stewart paid for petitioner’s transportation and
hotel bills while on tour.* On balance, we are persuaded by
those factors that support our position.

B. Oher | ncone

We also find that petitioner received i ncone from ot her
activity as an enployee. Petitioner failed to present any

persuasi ve evidence to support a contrary finding and has

4 The hotel bills received in evidence reflect substanti al
charges for bar, novies, and room service, but no charges for
roomrent. Mreover, there are no docunents in evidence that
suggest that petitioner paid for his own transportation while
traveling with the band.



effectively conceded this issue. See Rule 149(b). Wile
petitioner provided mninmal detail about his incone from other
activity, we surmse that petitioner perfornmed activities simlar
to those perforned for the Stewart band. |In Iight of the fact
that no contrary evidence was presented, we sustain respondent’s
determ nation on this issue.

Enpl oyee Busi ness Expenses

We next consider whether petitioner is entitled to Schedul e
A deductions for various enpl oyee busi ness expenses. Deductions
are a matter of |egislative grace, and taxpayers nust prove that

they are entitled to those clainmed. Rule 142(a); [ NDOPCO Inc.

v. Comm ssioner, 503 U.S. 79, 84 (1992). They nust maintain

adequate records to substantiate deducti on anbunts. Sec. 6001;

Meneqguzzo v. Conm ssioner, 43 T.C. 824, 831-832 (1965).

Section 162(a) permts the deduction of "ordinary and
necessary" expenses paid or incurred during the taxable year in
carrying on any trade or business. Generally, except as provided
by section 274(d), when evidence shows that a taxpayer incurred a
deducti bl e expense, but the exact anobunt cannot be determ ned,

the Court may approxi mate the anmount. Cohan v. Conmm ssioner, 39

F.2d 540, 543-544 (2d Cir. 1930). The Court, however, nust have

sonme basis upon which an estimate nmay be made. Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).
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Travel and neal s and entertai nment expenses are deductible
if they are ordinary and necessary to a taxpayer’s business.
Sec. 162(a). Section 274(d), however, provides that no deduction
wll be allowed for travel expenses or any activity which is
generally considered to constitute entertai nnent unless the
t axpayer maintained records sufficient to establish: (1) The
anount of each expense; (2) the tinme and place of the activity;
(3) the business purpose of the activity; and (4) the business
relationship to the taxpayer of persons entertained. Sec.
274(d). Meals in a restaurant are generally considered to be
“entertai nnent” and governed by section 274(d). See, e.g.,

Mat | ock v. Comm ssioner, T.C Meno. 1992-324. Section 274(d) is

an exception to the Cohan rule and prohibits the estimation of

t hese expenses. Sanford v. Conmm ssioner, 50 T.C 823, 827-828

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-
5T(a), Tenporary Incone Tax Reg., 50 Fed. Reg. 46014 (Nov. 6,
1985) .

Expendi tures for equi pment having a useful l|ife extending
beyond the taxable year are capital and are nondeductibl e as

busi ness expenses. Ryman v. Conmm ssioner, 51 T.C. 799, 802

(1969). Section 167, however, permts a depreciation deduction
for property used in a trade or business. Depreciation on
tangi bl e property placed in service after Decenber 31, 1986, is

det erm ned under section 168 pursuant to the Moddified Accel erated
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Cost Recovery System (MACRS), which was introduced into |aw by
the Tax Reform Act of 1986, Pub. L. 99-514, sec. 201(a), 100
Stat. 2085, 2121-2137. A depreciation deduction for tangible
property is calculated by using the applicable depreciation
nmet hod, recovery period, and convention. Sec. 168(a).

No deduction is allowed for personal, living, or famly
expenses. Sec. 262. |In evaluating whether certain expenses are
personal or business in nature, the courts have found that sone
expenses are so “inherently personal” that they are al nost
invariably held to come within the anbit of section 262. Fred W

Amrend Co. v. Comm ssioner, 55 T.C 320, 325-326 (1970), affd. 454

F.2d 399 (7th Gr. 1971). It is well settled that clothing that
is suitable for general or personal wear does not qualify as a

busi ness expense under section 162. E.g., Geen v. Conmm Ssioner,

T.C. Meno. 1989-599. Such costs are not deductible even when it
has been shown that the particul ar clothes would not have been

purchased but for the enploynent. Stiner v. United States, 524

F.2d 640 (10th Cr. 1975); Donnelly v. Conm ssioner, 262 F.2d 411

(2d Cir. 1959), affg. 28 T.C. 1278 (1957).

Wth the exception of a $200 deduction for stage cl ot hes,
see infra pp. 12-13, petitioner is not entitled to deductions for
any of his clainmed expenses in excess of what respondent has
al l oned. For the autonobile, office supplies, research, and

travel expenses, petitioner did not submt docunentary or
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testinoni al evidence to substantiate any anmount in excess of what
respondent conceded. For the neals and entertai nnent expenses,
petitioner’s “substantiation” consists nerely of receipts and a
smattering of testinony regarding these neal itens, which, at
best, establish that noney was spent. Petitioner failed to
reveal the business purpose of each neal and/or the business

rel ati onship of the person entertained, as is required by section
274(d). In addition, sonme of the receipts do not reveal the tine
and place of the neetings, while others pertained to neetings
that occurred during a taxable year not before the Court.

Several receipts reflect |arge expenditures for food and
drink for many people. Petitioner explained that Stewart had
several rules (such as not being late for a bus) which, if
violated, required the “guilty” person to pick up the restaurant
tab for the entire band. These nay or may not be Stewart’s
rul es, but we know of no authority to support a finding that such
activities constitute ordinary and necessary expenditures.

Petitioner clained deductions for depreciation expense in
t he amobunt of $1,673 and professional supplies in the anmount of
$17,329. To support these deductions, petitioner submtted
recei pts and invoices totaling $17,132. Respondent concedes that
petitioner spent $17,132 on nusical equi pnment and supplies during
1991, of which $825 is currently deductible and $16,307 is

nondeducti bl e, but depreciable. Despite these concessions,
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respondent has all owed petitioner a $3,382 professional supplies
deduction and a $2, 750 depreci ation deduction (cal cul ated by

di viding the remai ning cost basis of equipnent, $13,750,° by a 5-
year life of the asset). Petitioner has not presented proof or
argunent to support a deduction in excess of what respondent has
al | oned.

To support a stage clothes deduction,® petitioner submtted
recei pts totaling $695.11, representing purchases of various
stage clothes itens for which respondent has not allowed any
anount. The receipts reflect the purchases of silk boxers,
| eat her pants, nmen’s underwear, hats, and a vest. Cearly the
underwear does not qualify as a business expense. As to the
remai ning clothes itens, we find that the majority of themare
adapt abl e for general and personal wear and, therefore, are not a
deducti bl e enpl oyee busi ness expense. Sone of the nore “flashy”
and “loud” itens, however, m ght not be acceptable ordinary wear.
Al t hough the receipts do not indicate which itens fall into that
category, we allow petitioner a $200 deduction for stage cl ot hes.

See Cohan v. Comm ssioner, 39 F.2d 540 (2d Cr. 1930).

The cl ai ned agent’s comm ssi on expense i s supported only by

petitioner’s testinony and relates to rent paynents petitioner

> This nunber is the original cost basis, $17,132, |less the
anount respondent conceded as deductible in 1991, $3, 382.

6 Petitioner did not claima separate deduction for stage
clothes but nost likely included it as part of another category.
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made on his hone on behalf of Currie, his “agent”. This expense
appears to be the kind of personal expenditure that is
nondeducti bl e under section 262.

Finally, as to the professional devel opnment and mai nt enance
expenses, petitioner presented no docunentation or testinony to
support these deductions, and he seens to have abandoned his
claimfor these itens. As to the clained tel ephone expenses, the
only evidence of tel ephone expenses presented were tel ephone
charges appearing on the hotel bills incurred while petitioner
was on tour wth the band. There is no evidence that these calls
wer e business related, and, hence, petitioner is not entitled to
any deducti on.

Accur acy-Rel ated Penalty Under Section 6662

We finally consider whether petitioner is liable for the
section 6662 accuracy-related penalty. Section 6662 inposes a
penalty equal to 20 percent of the portion of the underpaynent
attributable to, inter alia, negligence or disregard of rules or
regul ations. "Negligence" includes failure to make a reasonabl e
attenpt to conply with the law, and the term "disregard” includes
carel ess, reckless, or intentional disregard. Sec. 6662(c).
Failure to maintain adequate records constitutes negligence.

Crocker v. Comm ssioner, 92 T.C. 899, 917 (1989); Schroeder v.

Conmm ssioner, 40 T.C. 30, 34 (1963).
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The Comm ssioner’s determ nation inposing the section
6662(a) accuracy-related penalty is presuned correct, and the
t axpayer bears the burden of proving that he is not |iable for

the penalty. Rule 142(a); Tweeddale v. Comm ssioner, 92 T.C

501, 505 (1989). No penalty, however, shall be inposed under
section 6662(a) with respect to any portion of an underpaynent if
it is shown that there was reasonabl e cause and t he taxpayer
acted in good faith with respect to that portion of the

under paynent. Sec. 6664(c).

The di sal | owance of petitioner’s Schedul e A deductions stens
fromhis negligent handling of his tax affairs and his disregard
of rules or regulations. For nost itens, petitioner failed to
mai nt ai n adequate records to sustain the deduction anounts in
excess of what respondent allowed. Petitioner also disregarded
the rules or regulations that require the capitalization of
assets that have a useful life extending beyond the taxable year.
VWhile it is true that petitioner was on the road for nuch of 1991
and that his tax returns were prepared by tax professionals, he,
nonet hel ess, bears the ultimate responsibility for the accuracy

of his returns. Magill v. Commi ssioner, 70 T.C. 465, 479-480

(1978), affd. 651 F.2d 1233 (6th Cr. 1981). Petitioner was

aware of every deduction clained on his tax returns.
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In Iight of the above, and the fact that petitioner did not
present sufficient evidence to satisfy his burden, we find
petitioner liable for the section 6662 accuracy-related penalty
wWth respect to all itens not conceded by respondent or allowed
by this Court.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




