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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
incone tax of $2,184 for the taxable year 1997.

The issue for decision is whether petitioners are entitled
under section 104(a) to exclude frominconme an anmount received
pursuant to a severance package.

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Muskego, W sconsin, on the date the petition was filed in this
case.

Petitioner husband (petitioner) was enployed as an
application systens engineer with Andahl Corporation from 1994 to
1997. Petitioner was treated in 1994 through 1996 for car pal
tunnel syndronme (CTS), the synptons of which had begun prior to
his enpl oynent at Andahl. Petitioner’s treatnent included
surgery which caused himto mss work for 1 week and 5 days in
1994 and for 3 weeks and 4 days in 1995. He received paynents
from an i nsurance conpany on behal f of Andahl for the treatnent
of CTS and for |ost wages. The insurance conpany questi oned
responsibility for the paynment of the expenses due to the fact
that petitioner was injured to sonme extent prior to his
enpl oynent at Andahl. As of July 17, 1995, petitioner’s nedical
records indicate that he no | onger had synptons of CTS and that

there was no permanent disability relating thereto. Petitioner
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al so experienced pain in his shoulder, arm and el bows while
wor ki ng at Andahl .

At some point in time, Andahl discontinued sales of a
certain software devel opnent package in North Anmerica due to
declining sales. |In response, Andahl inplenented a business
reduction plan. Petitioner’s enploynent was term nated after he
refused Andahl’s offer to be transferred to a new position in
Chicago, Illinois (he had been working in the northern suburbs of
Chicago prior to termnation). Pursuant to the business
reduction plan, which affected enpl oyees other than petitioner,
Andahl provided petitioner with a severance package consi sting of
2 weeks of regular salary and benefits. He was al so provided
with a one-time paynent of $15,588. |In order to receive this
one-tinme paynent, petitioner was required to execute a general
rel ease of clains in favor of Andahl. He had no opportunity to
engage in substantive di scussions regarding the content of this
rel ease, which provides in relevant part:

I n consideration of the Enhanced Sal ary

Continuation Pay and Benefits paid to nme by Andahl

Corporation in connection with the termnation of ny

enpl oynent in accordance with the terns of the 1997

Sal ary Continuation Pay and Benefit Plan, a copy of

whi ch has been given to ne, | hereby fully and forever

RELEASE and DI SCHARGE Andahl * * * fromall clains and

causes of action arising out of or relating in any way

to ny enploynment with Andahl, including the term nation

of ny enploynent. Should | nmaintain any action or

cl ai m agai nst Andahl for workers’ conpensation

benefits, which action or claimresults in an award or
paynment to nme, Andahl will be entitled to a dollar for
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dol l ar offset of any award or paynment against the
anounts paid as part of this separation package.

The rel ease then recites a | engthy noninclusive list of clains
wai ved by the release--this list includes clains of personal
injury. A docunent provided with the release titled “1997
Reduction In Force Questions and Answers” states two purposes for
the reduction in force: (1) “Gve our separated enpl oyees a
generous sal ary continuation package,” and (2) “Fix the costs
associated wth the Reduction in Force.” The explanation further
st at es:

Experience in the industry and in the area shows that

separated enpl oyees are increasingly inclined to

chal l enge their term nations. Defending agai nst agency

charges and individual |awsuits costs noney and makes

the costs associated with the Reduction in Force

unpredi ctable. Frankly, we would rather distribute

that noney to our separated enployees in the formof a

better separation package than to pay it to | awers.

Not hing in this docunent specifically addresses the aspects of
t he general release waiving or releasing Ardahl from cl ains
arising frompersonal injuries.

Petitioner signed the rel ease on March 14, 1997.
Petitioner’s enploynment with Andahl was term nated on March 28,
1997, and petitioner was paid the anmounts under the plan. Wen
petitioner’s enploynent was term nated, neither he nor an agent

on his behalf had i nformed Andahl that he intended to sue them

for personal injury suffered as a result of his enpl oynent.
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Andahl treated the entire anount paid to petitioner as
conpensation and issued hima Form W2, Wage and Tax Statenent.
Wth their 1997 joint Federal inconme tax return, petitioners
filed a statenent explaining their position concerning the
taxability of the anount reported on the FormW2. Petitioners
argued that the one-tine paynent was received in exchange for the
rel ease of a variety of different types of clains, including
clains for personal injury, enotional distress, workers’
conpensati on, ERI SA violations, discrimnation violations, and
civil rights violations. Petitioners estimated that one-half of
the one-tinme paynent was nontaxable and accordingly did not
i nclude $7,794 of this amount in incone. Petitioners did include
in incone $35,679 of the severance package, representing the
remai nder of the one-tinme paynent and the portion representing
two weeks of conpensation.

In the statutory notice of deficiency, respondent determ ned
t hat the anount excluded by petitioners as nontaxable, $7,794,
was severance or term nation pay and entirely taxable.
Petitioners now argue that the entire anmount of the one-tine
paynment, not nerely one-half, should be excluded fromincone.

Separation or severance pay, |like other forns of
conpensation for services, is generally includable in the inconme
of the recipient. See sec. 61(a)(1l); sec. 1.61-2(a)(1), Incone

Tax Regs.; Brennan v. Comm ssioner, T.C Meno. 1997-317.
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However, section 104(a)(2) excludes fromgross incone certain
anounts recei ved on account of personal physical injury or

si ckness. The provision reads in pertinent part:

SEC. 104(a). In Ceneral.--Except in the case of
anounts attributable to (and not in excess of) deductions
al | oned under section 213 (relating to nedical, etc.,
expenses) for any prior taxable year, gross incone does not
i ncl ude- -

(2) the anpbunt of any damages (other than punitive
damages) received (whether by suit or agreenent and
whet her as |lunp suns or as periodic paynents) on
account of personal physical injuries or physical
si ckness;

* * * For purposes of paragraph (2), enotional distress
shall not be treated as a physical injury or physical

si ckness. The precedi ng sentence shall not apply to an
anount of damages not in excess of the anmount paid for
medi cal care (described in subparagraph (A) or (B) of
section 213(d) (1)) attributable to enotional distress.?

1Section 104(a) was anended by the Small Busi ness Job
Protection Act of 1996, Pub. L. 104-188, sec. 1605(a), 110 Stat.
1755, 1838. Prior to anmendnent, it read in pertinent part:

SEC. 104(a). In Ceneral.--Except in the case of
anounts attributable to (and not in excess of) deductions
al l oned under section 213 (relating to nedical, etc.,
expenses) for any prior taxable year, gross incone does not
i ncl ude- -

(2) the amount of any damages recei ved (whet her by
suit or agreenent and whether as |lunp suns or as
peri odi ¢ paynents) on account of personal injuries or
si ckness;

(continued. . .)
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Petitioners argue that the one-tine paynent was on account
of personal physical injury because the only actual and/or
potential claimpetitioner had agai nst Andahl at the tine the
rel ease was signed was for personal physical injury.

Wher e damages are received pursuant to a settl enent
agreenent, the nature of the claimthat was the actual basis for
t he agreenent controls whether such damages are excl udabl e under

section 104(a)(2). See Brennan v. Conm ssioner, supra. Were

the settlenment agreenent |acks express | anguage stating what the
settlement anobunt was paid to settle, then the nost inportant
factor in making that determnation is the intent of the payor,
rat her than whether or not the taxpayer actually suffered an

injury. See Prinozic v. Comm ssioner, T.C Meno. 1999-95. The

absence of any know edge of a claimon the part of the payor has
a negative inpact in determning the requisite intent of the

paynment. See Brennan v. Conm ssioner, supra. Cains for

Y(...continued)

* * * * * * *

* * * paragraph (2) shall not apply to any punitive damages
in connection with a case not involving physical injury or
physi cal sickness.

The anendnent applies to anobunts (1) received after August 20,
1996, in taxable years ending after such date, (2) which were not
received under a witten binding agreenent, court decree, or

medi ation award in effect on (or issued on or before) Septenber
13, 1995. See id. sec. 1605(d), 110 Stat. 1839. Petitioner
signed the release in this case on March 14, 1997, and the
paynment therefor was received after that date.
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potential future injuries do not qualify for exclusion under
section 104(a). See id.?

The release in this case recites a vast nunber of types of
claims with respect to which petitioner rel eased Andahl from
liability. Because the release does not specify what portion of
the paynent is allocable to which claim we |look to the payor’s
intent. See id. W find that the paynment in this case was not
made with the intent to conpensate petitioner for personal
physical injury. First, Andahl had not been notified of any
claimpetitioner had against it concerning such injury. In
addition, the paynent was nade to petitioner in connection with
the termnation of his enploynent. He was one of a group of
enpl oyees who had the option of signing an identical release in
order to obtain a superior severance package. The use of a
standardi zed rel ease formin connection with the termnation of a
nunber of enployees is indicative that the paynment was not on

account of personal injuries. See Laguaite v. Conm ssioner, T.C

Meno. 2000-103. This is especially true in this case, where

2The cases cited here and infra remain instructive even
t hough they were decided prior to the anendnent of sec.
104(a)(2). The section was anended by Congress with respect to
the requirenent that the personal injury be physical and the
treatnment of punitive damages. See H Conf. Rept. 104-737
(1996), at 300-302, 1996-3 C B. 1040-1042; H Rept. 104-586
(1996), at 142-144, 1996-3 C B. 480-482; S. Rept. 104-281 (1996),
at 115-116. Neither of these nodifications bear on the case at
bar, and nothing in the statute or its legislative history
i ndicates that we should interpret the unaffected portion of the
statute differently than prior to amendnent.
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petitioner was unable even to discuss the terns of the agreenent
wi t h Andahl .

Petitioners further argue (1) that the anount paid to
petitioner for treatnent of his injury was |ess than the nornal
cost of such treatnment, (2) that petitioner’s prior injury may
result in future costs if it is discovered that his injury was
nore serious than previously thought, and (3) that petitioner has
not yet received any anounts for pain and suffering with respect
to the injury. Al of these assertions are irrelevant to the
underlying intent in Andahl’s making the one-tinme paynent as part
of petitioner’s severance package.

Because petitioner received the one-tine paynent as part of
a severance package in connection with the termnation of his
enpl oynment, and not on account of personal physical injury or
si ckness, the paynent is not excludable fromgross inconme under
section 104(a)(2).

Petitioners nake the alternative argunent that the one-tine
paynment for the release is excludable as a workers’ conpensation
paynment. They are presumably arguing that section 104(a)(1l) is
applicable in this case. Section 104(a)(1) generally excludes
fromincome “anpbunts received under worknmen’s conpensation acts
as conpensation for personal injuries or sickness.” It is clear
that petitioner did not receive the one-tinme paynment under a

wor kmen’ s conpensation act or “under a statute in the nature of a
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wor kmen’ s conpensati on act which provi des conpensation to
enpl oyees for personal injuries or sickness incurred in the
course of enploynent.” Sec. 1.104-1(b), Incone Tax Regs.
Rat her, the paynent was nade in exchange for the execution of the
rel ease in connection with the termnation of petitioner’s
enpl oynent, as di scussed above. The paynent is therefore not
excl udabl e fromgross i ncome under section 104(a)(1).

Finally, petitioners argue that (1) enploynent taxes were
erroneously withheld fromthe one-tine paynent, and (2) the
i nterest assessed by respondent is inproper. This is a Court of
[imted jurisdiction. W may only exercise jurisdiction that is

expressly permtted or provided by statute. See Henry Randol ph

Consulting v. Comm ssioner, 112 T.C. 1, 4 (1999). No statute in

the Code provides this Court with jurisdiction to review
respondent’s assessnent of enploynment taxes in this case.® See
id. Likew se, this Court does not have jurisdiction to
redetermne interest in this case prior to the entry of a

deci sion redetermning the deficiency. See sec. 7481(c); Rule

261; Pen Coal Corp. v. Conm ssioner, 107 T.C 249, 255 (1996).

3Judi ci al review of enploynent taxes may be obtained, after
payi ng the taxes and requesting a refund fromthe Secretary, in a
refund suit in Federal District Court or the United States Court
of Federal Cainms. See sec. 7422(a); 28 U. S.C secs. 1346(a)(1)
and 1491(a) (1) (1994).
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for respondent.




